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STATE JUDICIAL NOMINATION COMMISSION 
AND OFFICE OF THE GOVERNOR 
JOINT JUDICIAL APPLICATION  

Please complete this application by placing your responses in normal type, immediately beneath 
each request for information. Requested documents should be attached at the end of the 
application or in separate PDF files, clearly identifying the numbered request to which each 
document is responsive. Completed applications are public records. If you cannot fully respond 
to a question without disclosing information that is confidential under state or federal law, 
please submit that portion of your answer separately, along with your legal basis for considering 
the information confidential. Do not submit opinions or other writing samples containing 
confidential information unless you are able to appropriately redact the document to avoid 
disclosing the identity of the parties or other confidential information. 

 
 

PERSONAL INFORMATION 
 

1. State your full name. 
 
William (Bill) John Miller 
 

2. State your current occupation or title. (Lawyers: identify name of firm, organization, 
or government agency; judicial officers: identify title and judicial election district.) 
 
Partner 
Dorsey & Whitney LLP 
801 Grand Ave., Ste. 4100 
Des Moines, IA 50309 
 

3. State your date of birth (to determine statutory eligibility).  
 
 March 30, 1977 

 
4. State your current city and county of residence. 

 
 Des Moines, Polk County 

 
PROFESSIONAL AND EDUCATIONAL HISTORY 

 
5. List in reverse chronological order each college and law school you attended including 

the dates of attendance, the degree awarded, and your reason for leaving each school 
if no degree from that institution was awarded. 
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Drake University Law School; 1999-2002; J.D. with Legislative Practice Certificate 
 
Augustana College (IL); 1995-1999; B.A. with majors in History, English, and Political 
Science and concentration in Pre-Law 
 
I attended the Centre for Medieval and Renaissance Studies (now known as the Middlebury 
College-CMRS Oxford Humanities Program), Keble College, Oxford University, during 
summer 1998 to gain additional college credits that would have transferred to Augustana 
to support my progress toward my B.A. degree. 
 
I attended Joliet Junior College during summer 1996 to gain additional college credits that 
would have transferred to Augustana to support my progress toward my B.A. degree.  
 

6. Describe in reverse chronological order all of your work experience since graduating 
from college, including:  

a. Your position, dates (beginning and end) of your employment, addresses of 
law firms or offices, companies, or governmental agencies with which you have 
been connected, and the name of your supervisor or a knowledgeable colleague 
if possible. 

b. Your periods of military service, if any, including active duty, reserves or other 
status. Give the date, branch of service, your rank or rating, and present status 
or discharge status.  

 
Dorsey & Whitney LLP 
Associate (2006-2012); Partner (2013-present); Des Moines Trial Department Head (2021-
present) 
801 Grand Ave., Ste. 4100 (previously Ste. 3900) 
Des Moines, IA 50309 
Cristina Kuhn 
 
Bradshaw, Fowler, Proctor & Fairgrave, P.C. 
Associate (2004- 2006) 
801 Grand Ave., Ste. 3700 
Des Moines, IA 50309 
Jason C. Palmer 
 
Iowa Judicial Branch 
Law Clerk to the Hon. Mark S. Cady (2002-2004) 
Iowa Supreme Court 
1111 East Court Ave. 
Des Moines, IA 50319 
(The court was in the Iowa State Capitol when I started my employment but moved to the 
judicial branch building about midway through my clerkship.) 
Hon. Marsha Ternus 
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United States Department of Justice, Civil Division, Appellate Section 
Intern (summer 2001) 
950 Pennsylvania Ave., N.W. 
Room 7519 
Washington, DC 20530 
(I do not recall the address where I was employed during my internship. The address 
provided is the staff’s current mailing address.) 
 
Drake Law School  
Research Assistant for Professor Thomas E. Baker, James Madison Chair in Constitutional 
Law and Director, Constitutional Law Center (2001–2002) 
2507 University Ave, Des Moines, IA 50311 
Thomas E. Baker (now teaching at Florida International University Law School) 
(I believe this was a paid position but I may have been a volunteer.) 
 
Galligan, Tully, Doyle & Reid, P.C. 
Law Clerk (2000-2002) 
300 Walnut St., Ste. 5 
Des Moines, IA 50309 
Hon. Richard H. Doyle 
 
Intern, Legislative Service Bureau (during a portion of the 2002 school year) 
Iowa State Capitol 
1007 E Grand Ave. 
Des Moines, IA 50319 
Richard Johnson  
(This was an unpaid internship completed as part of Drake Law School’s Legislative 
Practice curriculum.) 
 
Intern, Iowa Senate – Sen. Jeff Lamberti (during a portion of the 2001 school year) 
Iowa State Capitol 
1007 E Grand Ave. 
Des Moines, IA 50319 
Sen. Jeff Lamberti 
(This was an unpaid internship completed as part of Drake Law School’s Legislative 
Practice curriculum.) 
 

7. List the dates you were admitted to the bar of any state and any lapses or terminations 
of membership. Please explain the reason for any lapse or termination of 
membership. 
 
Iowa; 2002-present 
I am also admitted to practice in the federal courts in Iowa and the United States Court of 
Appeals for the Eighth Circuit with varying dates of admission subsequent to 2002. 
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8. Describe the general character of your legal experience, dividing it into periods with 
dates if its character has changed over the years, including: 

a. A description of your typical clients and the areas of the law in which you have 
focused, including the approximate percentage of time spent in each area of 
practice. 

b. The approximate percentage of your practice that has been in areas other than 
appearance before courts or other tribunals and a description of the nature of 
that practice. 

c. The approximate percentage of your practice that involved litigation in court 
or other tribunals. 

d. The approximate percentage of your litigation that was: Administrative, Civil, 
and Criminal. 

e. The approximate number of cases or contested matters you tried (rather than 
settled) in the last 10 years, indicating whether you were sole counsel, chief 
counsel, or associate counsel, and whether the matter was tried to a jury or 
directly to the court or other tribunal.  If desired, you may also provide 
separate data for experience beyond the last 10 years.  

f. The approximate number of appeals in which you participated within the last 
10 years, indicating whether you were sole counsel, chief counsel, or associate 
counsel.  If desired, you may also provide separate data for experience beyond 
the last 10 years. 

 
I was Justice Mark Cady’s sole law clerk from approximately mid-2002 to mid-2004. In 
that position, I worked closely with the justice to research legal issues in all areas of the 
law and draft written material for his use in executing his duties. This provided me a very 
broad exposure to the law while honing my legal research and writing. Justice Cady was 
also a mentor in introducing me to the legal profession and practice. 
 
After my clerkship, I moved into private practice. I first joined the Bradshaw law firm as 
an associate. In 2006, I accepted an associate position with my current firm, Dorsey & 
Whitney. I became a partner with the Dorsey firm in 2012 (effective January 1, 2013) and 
continue in that position. The nature of my practice has changed over time consistent with 
my titles and experience, but I have maintained a civil litigation practice throughout. 
 
While an associate with Bradshaw, nearly all of my clients were individuals or businesses 
located in Iowa that either employed the firm directly or were referred or assigned to our 
firm by their insurer. Approximately 90% of my practice was insurance-based, either 
defending clients or addressing coverage issues, with approximately 10% of my practice 
consisting of commercial litigation involving business disputes such as breach of contract. 
My practice almost exclusively involved litigation in court or other tribunals in the civil 
area, although I believe I was involved in a small number of matters in the administrative 
area. Notably, while an associate at the Bradshaw firm, I personally presented oral 
argument to the United States Court of Appeals for the Eighth Circuit. 
 
My initial experience as an associate with Dorsey & Whitney was similar to my experience 
with the Bradshaw firm except the percentages in my areas of law flipped so that 
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approximately 90% of my practice was commercial litigation and approximately 10% was 
insurance-based. Once again, my practice almost exclusively involved litigation in court 
or other tribunals in the civil area, although I was involved in a small number of matters in 
the administrative area as well.  
 
One highlight of my time as a Dorsey associate was our representation of a manufacturing 
client in a complex products liability action in Mahaska County that culminated in a jury 
trial in 2008 that lasted five weeks and resulted in an eight-figure verdict in favor of our 
client. I was second chair for this trial and shared responsibility with a partner to examine 
multiple witnesses and complete other trial-related tasks, including extensive efforts to 
work with opposing counsel (Jason Palmer) and the court (Hon. Annette Scieszinski) in 
preparing the court’s eventual jury instructions. 
 
As my practice has developed over the years, it has also evolved in some ways. I continue 
to represent individuals or businesses located in Iowa, but I have many clients located 
elsewhere for which I have provided representation in or outside Iowa. Over time, my 
matters have increasingly focused on the needs of health care and public entities, including 
many Iowa cities across the state. The types of businesses with which I work are often, but 
not exclusively, in the healthcare, government, financial services, and manufacturing 
industries. I have also developed an employment law practice in which I primarily 
represent employers rather than employees. The complexity of the matters on which I work, 
and my responsibility for them, has increased over time to the point where I am almost 
exclusively the lead attorney on matters.  
 
My present practice typically involves complex business litigation in the civil area, 
employment litigation, and occasional contacts with administrative and criminal areas in 
conjunction with my work in the other areas. Some clients also view me as their primary 
outside counsel or akin to a general counsel. In these circumstances, the client will consult 
me on matters not specifically linked to ongoing litigation, but instead to address general 
issues that arise or to avoid litigation. Accordingly, I would describe my present practice 
to include the following areas with the identified breakdown of my approximate time in 
each: 
 
Complex business litigation: 65% 
Employment law: 20% 
Miscellaneous matters/client counseling – non-litigated: 10% 
Insurance defense or coverage: 5% 
 
I have participated in the following matters that were tried or culminated in trial-like 
proceedings: 
 

Venue Role Type 

State court (Polk County) – 2022 Lead counsel Bench 

State court (Polk County – small 
claims) – 2021 

Lead Bench 
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State court (Linn County) – 2020 Lead Bench 

Private arbitration hearing – 2019 Associate/assisting counsel Tribunal 

State (Polk) – 2018 Lead; sole counsel at trial Jury 

State (Dubuque) – 2016 Lead; sole at trial Bench 

Federal court (S.D. Iowa) – 2015 Lead Bench 

Federal (N.D. Iowa) – 2015 Lead Bench 

State (Marshall) – 2013 Associate Jury 

State (Story) – 2012 Lead Jury 

State (Linn) – 2012 Associate Jury 

State (Polk) – 2010 Associate Bench 

State (Mahaska) – 2008 Associate Jury 

Federal (N.D. Iowa) – 2007 Associate Jury 
 
I have participated in the following appeals, listed in reverse chronological order by 
approximate date of last significant activity in the appeal and excepting matters for which 
a notice of appeal was filed but no significant activity ensued: 
 

Appellate court Underlying venue Role Oral argument 

Pending determination – 2022 State (Washington 
County) 

Lead counsel TBD 

Iowa Court of Appeals – 2022 State (Linn) Lead Yes, but by 
colleague 

Iowa Supreme Court – 2021 Federal (S.D. Iowa) Lead Yes 

Iowa Supreme Court – 2020 State (Polk) Lead for arguing Yes 

Iowa Court of Appeals – 2020 State (Polk) Lead Yes 

Undetermined – dismissed – 2019 State (Ringgold) Lead No, dismissed 

Iowa Court of Appeals – 2019 State (Polk) Lead Yes, but by 
colleague 

Iowa Supreme Court – 2019 State (Polk) Lead Yes 

Iowa Court of Appeals – 2018 State (Dubuque) Lead Yes 

U.S. Court of Appeals for the 
Eighth Circuit – 2017 

Federal (N.D. Iowa) Lead Yes 

Iowa Supreme Court – 2016 State (Polk) Lead for arguing Yes 

Iowa Court of Appeals – 2016 State (Polk) Lead Yes, but by 
colleague 
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Iowa Supreme Court – 2013 State (Polk) Lead No, successful 
motion to 
dismiss 

Iowa Court of Appeals – 2013 State (Polk) Lead Yes 

Iowa Court of Appeals – 2013 State (Linn) Lead Yes 

Iowa Court of Appeals – 2012 State (Polk) Lead Yes 

Iowa Court of Appeals – 2010 State (Mahaska) Lead No, fully 
briefed before 

dismissal 

Iowa Court of Appeals – 2008 State (Polk) Lead Yes 

Eighth Circuit – 2006 Federal (N.D. Iowa) Lead for arguing Yes 
 

9. Describe your pro bono work over at least the past 10 years, including: 
a. Approximate number of pro bono cases you’ve handled.  
b. Average number of hours of pro bono service per year.  
c. Types of pro bono cases.  

 
Pro bono service has been a continuous part of my work throughout my career, including 
over the past ten years. In that timeframe, I have handled approximately thirty cases or 
substantive legal matters on a pro bono basis.  
 
Some of my matters over the years have involved litigation, but I also have been involved 
with multiple matters in which the service involved activity before courts or administrative 
agencies but not necessarily in an adverse context. For instance, I have represented clients 
in guardianship and/or conservatorship proceedings, petitions for name changes, and 
defense of alleged nuisance property claims. I also served pro bono as an assistant city 
attorney for the City of Ames for a short period during which I was responsible for 
prosecuting some matters. 
 
I have also represented pro bono clients in litigated matters, the most significant of which 
involved the representation of the Ape Cognition and Conservation Initiative (“ACCI”), 
which is the entity that succeeded to the care and work of a colony of bonobos brought to 
Iowa to create what was once known as the Great Ape Trust. Unfortunately, in the 
transition to ACCI’s leadership, litigation ensued in the United States District Court for the 
Southern District of Iowa. I was not involved initially, but I assisted ACCI in completing 
the litigation, culminating in a three-day evidentiary hearing before Magistrate Judge Ross 
Walters in which ACCI eventually prevailed. I have continued my pro bono work with 
ACCI and serve in a quasi-general counsel role for the organization. 
 
In sum, I believe I have averaged well in excess of 50 hours of pro bono a year spread 
across multiple types of matters and roles. I have also supplemented this service with 
financial support for entities such as the Polk County Bar Association – Volunteer Lawyers 
Project, of which I am also a former board member.  
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Finally, in addition to the cases or matters in which I have represented a party, I also have 
served as the pro bono coordinator for Dorsey & Whitney’s Des Moines office since 2008, 
a role that involves helping my colleagues identify pro bono matters in which they can 
provide assistance. 
 
In sum, I am a firm believer in our ethical obligation to provide and support pro bono work 
and have strived to live out that belief by making pro bono a meaningful aspect of my 
career. 
 

10. If you have ever held judicial office or served in a quasi-judicial position:  
 

a. Describe the details, including the title of the position, the courts or other 
tribunals involved, the method of selection, the periods of service, and a 
description of the jurisdiction of each of court or tribunal. 
 
N/A 
  

b. List any cases in which your decision was reversed by a court or other 
reviewing entity. For each case, include a citation for your reversed opinion 
and the reviewing entity’s or court’s opinion and attach a copy of each opinion.  
 
N/A 
 

c. List any case in which you wrote a significant opinion on federal or state 
constitutional issues. For each case, include a citation for your opinion and any 
reviewing entity’s or court’s opinion and attach a copy of each opinion.  
 
N/A 
 

11. If you have been subject to the reporting requirements of Court Rule 22.10: 
 

a. State the number of times you have failed to file timely rule 22.10 reports. 
 
N/A 
 

b. State the number of matters, along with an explanation of the delay, that you 
have taken under advisement for longer than:  
 

i. 120 days. 
 
N/A 
 

ii. 180 days. 
 
N/A 
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iii. 240 days. 

 
N/A 
 

iv. One year. 
 
N/A 
 

12. Describe at least three of the most significant legal matters in which you have 
participated as an attorney or presided over as a judge or other impartial decision 
maker. If they were litigated matters, give the citation if available. For each matter 
please state the following: 

a. Title of the case and venue, 
b. A brief summary of the substance of each matter, 
c.  A succinct statement of what you believe to be the significance of it, 
d. The name of the party you represented, if applicable,  
e. The nature of your participation in the case,  
f.  Dates of your involvement, 
g. The outcome of the case, 
h. Name(s) and address(es) [city, state] of co-counsel (if any), 
i. Name(s) of counsel for opposing parties in the case, and 
j.  Name of the judge before whom you tried the case, if applicable. 

 
Matter No. 1 
a. Xenia Rural Water District v. City of Johnston, Iowa; U.S. District Court for the 

Southern District of Iowa and Iowa Supreme Court 
b. Claims related to the provision of water service to customers or potential customers 

in various locations. 
c.  This case is a good example of my work for municipal clients and involves both a 

significant potential fiscal impact for the City (Xenia has claimed damages of at 
least $40,000,000) as well as issues that may bear on the interests of rural water 
providers and cities statewide. 

d. City of Johnston 
e. Lead counsel, working primarily with my Dorsey colleague, Manuel Cornell, in the 

defense of the case, including through significant motion practice in the district 
court and certification of questions to the Iowa Supreme Court, resulting in the 
Court’s opinion at 959 N.W.2d 113 (Iowa 2021). 

f.  2018 to present 
g. This matter is ongoing. 
h. None. 
i. Steven M. Harris of Doyle Harris Davis & Haughey and Frank Smith of Frank 

Smith Law Office. 
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j.  This matter is scheduled for trial before the Honorable James E. Gritzner in 
December 2022. 

Matter No. 2 
a. Kayonna Topp v. Paws & Effect, state court (Polk County – small claims) 
b. Our client, Kayonna, who is disabled, sought the return of her beloved companion, 

Kashi, her service dog that had been removed from her possession by Paws & 
Effect. We filed a lawsuit on her behalf, seeking a writ of replevin for the return of 
Kashi. 

c. Not only was Kashi a companion, she was trained to assist and respond to 
Kayonna’s medical conditions, including seizures. Kashi was critical to Kayonna’s 
health and well-being, which were jeopardized by Kashi’s absence. 

d. We represented Kayonna pro bono. 
e. I served as lead and sole counsel in this matter, although Dorsey colleagues 

provided some assistance. 
f. 2021 
g. After a short trial and post-tribal briefing, we secured a complete victory for 

Kayonna resulting in her being reunited with Kashi. 
h. None. 
i. David Luginbill, Ahlers & Cooney, P.C. 
j. Hon. Jeffrey M. Lipman 

Matter No. 3 
a. Multiple matters for The Reserve, a Nonprofit Corporation d/b/a The Reserve on 

Walnut Creek (“The Reserve”). The Reserve was sued repeatedly between 2012 
and 2020. Each case was brought by one or more members of The Reserve or family 
members or other representatives acting on the member’s behalf: 

• Estate of William Raisch v. The Reserve, Polk County Case No. 
LACL125314 (filed in 2012) 

• Cremer as Trustee of the Cremer Investment Trust v. The Reserve, Polk 
County Case No. LACL132256 (2015) 

• Albaugh v. The Reserve, Polk County Case No. CVCV052550 (2016) 

• Buck, et al. v. The Reserve, Polk County Case No. CVCV052364 (2016) 

• Bergman, et al. v. The Reserve, Polk County Case No. CVCV055304 (2017) 

• Nielsen v. The Reserve, Polk County Case No. LACL146325 (2019) 
 In nearly all of these cases, The Reserve also brought cross-claims against a third 

party, S.X. Corporation d/b/a Essex Corporation (“Essex”). 

https://www.iowacourts.state.ia.us/Efile/notify/cmsFullHistory.html?pageAction=QueryCmsFullHist&notifierCaseInfoId=237927&caseNumber=LACL125314&courtLocation=77&myCaseMode=Yes
https://www.iowacourts.state.ia.us/Efile/notify/cmsFullHistory.html?pageAction=QueryCmsFullHist&notifierCaseInfoId=844856&caseNumber=LACL132256&courtLocation=77&myCaseMode=Yes
https://www.iowacourts.state.ia.us/Efile/notify/cmsFullHistory.html?pageAction=QueryCmsFullHist&notifierCaseInfoId=1734456&caseNumber=CVCV052550&courtLocation=77&myCaseMode=Yes
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b. Each lawsuit except Nielsen asserted multi-count claims alleging, among other 
things, that The Reserve breached the Iowa Landlord Tenant Act, committed 
consumer fraud, breached a fiduciary duty, or committed like wrongdoing in 
relation to the member. Nielsen asserted a proposed sale of The Reserve should be 
enjoined based on similar alleged breaches. 

c.  The cases involving The Reserve and associated counseling on multiple related 
issues lasted for nearly eight years. One case resulted in a jury trial and appeal (the 
Buck case) and the Iowa Supreme Court resolved another (Albaugh). One of the 
theories advanced on behalf of plaintiffs was that the Iowa Landlord Tenant Act 
applies to continuing care retirement communities, which, if true, likely would have 
prompted a sea change for independent living facilities. 

d. The Reserve 
e. My participation in these matters was comprehensive, including arguing the 

successful Albaugh appeal and trying the Buck case to a jury and arguing the 
successful appeal. 

f.  2012 to 2020, at which point the client was sold to a different entity. 
g. The Raisch, Cremer, Bergman, and Nielsen cases were dismissed voluntarily. The 

Albaugh case was dismissed on summary judgment in favor of The Reserve, which 
was affirmed on appeal at 930 N.W.2d 676 (Iowa 2019). The Buck case resulted in 
a jury verdict against The Reserve, which was vacated by the Iowa Court of Appeals 
with the case dismissed in favor of The Reserve.  

h. We did not have outside co-counsel. I worked with and supervised several Dorsey 
colleagues in these cases over the years depending on need. 

i. All Plaintiffs except in the Nielsen case were represented by Jason Craig and his 
colleagues at Ahlers & Cooney, P.C. Plaintiff in the Nielsen case was represented 
by Patrick White of White Law Office, P.C. 

 Essex was represented throughout by Mitch Kunert of Nyemaster Goode, P.C. 
j.  The Buck case was tried to the Honorable Jeanie Vaudt before being resolved on 

appeal by the Iowa Court of Appeals. The Honorable Michael Huppert granted 
summary judgment in Albaugh before being affirmed by the Iowa Supreme Court. 
The other cases involved numerous judges in judicial district 5C who were involved 
in the cases at different times. 

Matter No. 4 
a. Federal Deposit Insurance Corp. v. Dosland, et al. and Progressive Casualty 

Insurance Co. v. [FDIC], as Receiver of Vantus Bank; N.D. Iowa 
b. These two cases resulted from the closure of Vantus Bank, which had been based 

in Sioux City. The FDIC sought recovery for alleged breaches of duties on behalf 
of the former directors and officers of the bank. In a parallel action, the FDIC sought 
to enforce an insurance policy that had been purchased in relation to insuring 
against claims premised on the alleged conduct of the directors and officers. 
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c.  These cases involved the only bank in Iowa that was put into receivership by the 
FDIC in the wake of the Great Recession. The FDIC claimed damages in the tens 
of millions of dollars. Multiple unique and difficult issues were presented. 

d. The former directors and officers of Vantus Bank 
e. I worked closely with my partner Dave Tank to lead our team to defend our clients’ 

interests in both matters. 
f.  2010-2015 
g. The parties agreed to a stipulation for voluntary dismissal. 
h. Daniel L. Hartnett of Crary Huff Ringgenberg, Hartnett & Storm, PC, Sioux City 
i. For the FDIC: Maureen Tobin, Mark Rice, Richard Kirschman, and Stephen Marso 

of Whitfield & Eddy PLC; Robert L. Wainess of the FDIC; Antony S. Burt, Andrew 
C. Porter, Kelly M. Warner, Michael W. Ott of Schiff Hardin LLP; and Andrew 
Reidy, Catherine J. Serafin, and Joseph M. Saka of Lowenstein Sandler LLP 

 For Progressive: Lewis K. Loss and Matthew Dendinger, now with Dykema 
Gossett PLLC and Guy Cook of Grefe & Sidney, PLC 

 For Third-Party Defendant the United States of America: Jacob Schunk, Assistant 
U.S. Attorney 

j.  These cases were not tried. 

13. Describe how your non-litigation legal experience, if any, would enhance your ability 
to serve as a judge.  
 
I believe my experience as Justice Cady’s law clerk provided a strong introduction to the 
qualities exhibited by our best judges and would assist in my transition if I was selected. 
As noted in prior sections, I have had the opportunity to counsel and otherwise work with 
clients in multiple non-litigated contexts ranging from assisting clients as a de facto general 
counsel to aiding clients through difficult life changes for them or a loved one. I know my 
exposure to the practical concerns of clients who are not litigating a matter or hoping to 
avoid litigation have helped me distill, discuss, and find solutions to complex litigated 
matters. I believe I have seen all sides of the client experience and this knowledge would 
carry into my role as a judge both in the analysis of the difficult issues presented and in 
relation to colleagues who come from a wide range of backgrounds. In sum, I believe I am 
a well-rounded attorney and counselor, not just a litigator. 
 

14. If you have ever held public office or have you ever been a candidate for public office, 
describe the public office held or sought, the location of the public office, and the dates 
of service.  
 
N/A 
 

15. If you are currently an officer, director, partner, sole proprietor, or otherwise 
engaged in the management of any business enterprise or nonprofit organization 
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other than a law practice, provide the following information about your position(s) 
and title(s):  

a.  Name of business / organization.  
b. Your title.  
c. Your duties.  
d. Dates of involvement. 

 
N/A 
 

16. List all bar associations and legal- or judicial-related committees or groups of which 
you are or have been a member and give the titles and dates of any offices that you 
held in those groups.  

 
• Member, Polk County Bar Association  

o President (2017-2018), President Elect (2016-2017), Vice President (2015-2016), 
Treasurer (2013-2015)  

o Member, Board of Governors 
o Chair, Judicial Retention Committee  
o Member, Bench & Bar Committee  
o Past Member, Ethics Committee 
o Past Member, Public Relations Committee 

• Member, Iowa State Bar Association   
o Member, Board of Governors 
o Member, Appellate Practice Committee 
o Member, Judicial Administration Committee  
o Member and Past Chair, Litigation Section Council  
o Member, Health Law Section Council  
o Member, Litigation, Health Law, Labor & Employment, and Probate Sections 
o Past Member, Independence of the Judiciary/Fair Courts Committee 
o Past Member and Chair, Young Lawyers Division Services to the Elderly 

Committee 

• Life Fellow, Iowa State Bar Foundation 

• Past Member, Iowa Supreme Court Jumpstart Jury Trials Task Force 

• Past Member and Co-Chair, Iowa Supreme Court Advisory Committee on Rules of 
Civil Procedure 

• Past Member, Iowa Supreme Court Commission on Continuing Legal Education 

• Past Member, PCBA Volunteer Lawyers Project Board of Directors 
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• Member, Iowa Defense Counsel Association 

• Member, Iowa Society of Healthcare Attorneys 

• Member, Iowa Municipal Attorneys Association 

• Past Member, American Judicature Society, National Advisory Council 
o Past Member, American Judicature Society, Amicus Committee 

• Past Member, American Bar Association 

• Past Member, Defense Research Institute 

• Past Member, C. Edwin Moore Inn of Court 

17. List all other professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed above, to which you have participated, since 
graduation from law school. Provide dates of membership or participation and 
indicate any office you held. “Participation” means consistent or repeated 
involvement in a given organization, membership, or regular attendance at events or 
meetings.  
 
• Drake Law School, Board of Counselors (2021-present) 

• Augustana College, President’s Advisory Council (2020-present) 

• Holy Trinity Church and School, lector (2016-present) and Facilities Committee (2018-
2020) 

• Amanda the Panda (now part of EveryStep), Board of Directors (2009-2015) 

• Greater Des Moines Leadership Institute (2007-2008) 

• Beaverdale Neighborhood Association, Board of Directors and President (2003-2009) 

18. If you have held judicial office, list at least three opinions that best reflect your 
approach to writing and deciding cases. For each case, include a brief explanation as 
to why you selected the opinion and a citation for your opinion and any reviewing 
entity’s or court’s opinion. If either opinion is not publicly available (i.e., available on 
Westlaw or a public website other than the court’s electronic filing system), please 
attach a copy of the opinion. 
 
N/A 
 

19. If you have not held judicial office or served in a quasi-judicial position, provide at 
least three writing samples (brief, article, book, etc.) that reflect your work.  
 
Please see the attached samples: 
 
• Plaintiff Kayonna Topp’s Post-Trial Brief (Dec. 1, 2021) 
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• Plaintiff / Counterclaim Defendant City of Marion, Iowa’s [Proposed] Findings of Fact, 
Conclusions of Law, and Decree (Oct. 23, 2020) 

• William J. Miller, Note, Chipping Away at the Dam: Anastasoff v. United States and 
the Future of Unpublished Opinions in the United States Courts of Appeals and 
Beyond, 50 Drake L. Rev. 181 (2001) 

The first two items would not have been possible without research or other assistance from 
my Dorsey colleagues. Colleagues on the Drake Law Review edited the third item. 
Notwithstanding, these items reflect my work and are the result of my efforts to draft, craft, 
and hone written work. 

 
OTHER INFORMATION 

 
20. If any member of the State Judicial Nominating Commission is your spouse, son, 

daughter, brother, sister, uncle, aunt, first cousin, nephew, niece, father-in-law, 
mother-in-law, son-in-law, daughter-in-law, brother-in-law, sister-in-law, father, 
mother, stepfather, stepmother, stepson, stepdaughter, stepbrother, stepsister, half 
brother, or half sister, state the Commissioner’s name and his or her familial 
relationship with you. 
 
N/A 
 

21. If any member of the State Judicial Nominating Commission is a current law partner 
or business partner, state the Commissioner’s name and describe his or her 
professional relationship with you. 
 
N/A 
 

22. List the titles, publishers, and dates of books, articles, blog posts, letters to the editor, 
editorial pieces, or other published material you have written or edited. 
 
• Iowa Passes New Law Related to COVID-19 Vaccination Mandates by Employers and 

Unemployment Insurance (Nov. 1, 2021) (Dorsey & Whitney alert/blog co-authored 
with Katie Ervin Carlson and Manuel Cornell) 

• Iowa Supreme Court Narrowly Upholds Portion of Waterloo, Iowa’s “Ban the Box” 
Ordinance: What Does it Mean for Other Iowa Municipalities (July 7, 2021) (Dorsey 
& Whitney alert/blog co-authored with Katie Ervin Carlson) 

• No Vaccine Passports in Iowa (June 1, 2021) (Dorsey & Whitney alert/blog co-
authored with Katie Ervin Carlson)  

• SF2338: A Proposed Fix for “Pexa” and the Pandemic (Aug. 11, 2020) (Dorsey & 
Whitney alert/blog co-authored with Manuel Cornell) 

• I prepared monthly “President’s Letters” while I was the President of the Polk County 
Bar Association (2016-2017), which were distributed to the PCBA membership via our 
association’s email newsletters 
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• New Eighth Circuit Opinion Likely to Increase Summary Judgments in Noncompete 
Litigation (Aug. 28, 2017) (Dorsey & Whitney alert/blog co-authored with JoLynn 
Markison) 

• Part 3: Best Practices of a Governmental Body To Protect Itself in Challenges Under 
the Open Meetings Law After Hutchison v. Shull (Jan. 2017) (Dorsey & Whitney 
alert/blog co-authored with Alissa Smith and David Grossklaus) 

• Hutchison v. Shull: Expanding Iowa’s Open Meeting Law (Part 1) (Apr. 26, 2016) 
(Dorsey & Whitney alert/blog) 

• Iowa Supreme Court: So-Called “Shuttle Diplomacy” May Violate Open Meeting Law 
(Apr. 26, 2016) (Dorsey & Whitney alert/blog) 

• Medical Liability Reform – Iowa’s Communication and Optimal Resolution (Candor) 
Bill Effective July 1, 2015 (July 23, 2015) (Dorsey & Whitney alert/blog co-authored 
with Alissa Smith) 

• Recent Iowa Supreme Court Opinions Address Open Records Request for a Public 
Hospital’s Internal Audits and Address Hospital Board Liability for Negligent 
Credentialing (Apr. 23, 2012) (Dorsey & Whitney alert/blog co-authored with Alissa 
Smith) 

• New Iowa Supreme Court Opinion Reinforces Iowa’s Peer Review Protection (Dec. 6, 
2011) (Dorsey & Whitney alert/blog co-authored with Alissa Smith) 

• Unpublished Opinions—New Rule Governing Their Use Could Become Effective End 
of the Year, The Iowa Lawyer (Apr. 2006) 

• An Excellent Volume for Practitioners in Many Fields (A Review of Advance Health 
Care Directives: A Handbook for Professionals), The Iowa Lawyer (Dec. 2003) 

• Note, Chipping Away at the Dam: Anastasoff v. United States and the Future of 
Unpublished Opinions in the United States Courts of Appeals and Beyond, 50 Drake 
L. Rev. 181 (2001) 

23. List all speeches, talks, or other public presentations that you have delivered for at 
least the last ten years, including the title of the presentation or a brief summary of 
the subject matter of the presentation, the group to whom the presentation was 
delivered, and the date of the presentation.  
 
• Noncompete Contracts: An Overview of the Law, Tips and Holdings (copresenter); 

May 19, 2022; Iowa Society of Healthcare Attorneys (ISHA) 

• Understanding Staffing Agency Contracts (copresenter); December 8, 2021; Iowa 
Health Care Association 

• The Legacy of Chief Justice Mark Cady: Access to Justice (moderator); October 5, 
2021; Polk County Bar Association 

• Collecting Payment and Working with Difficult Family Situations (copresenter); June 
22, 2021; Iowa Health Care Association 

https://www.dorsey.com/newsresources/publications/client-alerts/2017/08/new-eighth-circuit-opinion-likely-to-increase
https://www.dorsey.com/newsresources/publications/client-alerts/2017/08/new-eighth-circuit-opinion-likely-to-increase
https://www.dorsey.com/%7E/media/Files/Uploads/Images/MillerPartIIIHutchisonvShullClient%20AlertFinal
https://www.dorsey.com/%7E/media/Files/Uploads/Images/MillerPartIIIHutchisonvShullClient%20AlertFinal
https://www.dorsey.com/newsresources/publications/client-alerts/2016/04/hutchison-v-shull-ia-open-meeting-law-pt-1
https://www.dorsey.com/newsresources/publications/client-alerts/2016/04/ia-shuttle-diplomacy-may-violate-open-meeting-law
https://www.dorsey.com/newsresources/publications/client-alerts/2015/07/medical-liability-reform--iowas-communication-an__
https://www.dorsey.com/newsresources/publications/client-alerts/2015/07/medical-liability-reform--iowas-communication-an__
https://www.dorsey.com/newsresources/publications/2012/04/recent-iowa-supreme-court-opinions-address-open-__
https://www.dorsey.com/newsresources/publications/2012/04/recent-iowa-supreme-court-opinions-address-open-__
https://www.dorsey.com/newsresources/publications/2012/04/recent-iowa-supreme-court-opinions-address-open-__
https://www.dorsey.com/newsresources/publications/2011/12/new-iowa-supreme-court-opinion-reinforces-iowas-__
https://www.dorsey.com/newsresources/publications/2006/04/unpublished-opinionsnew-rule-governing-their-use__
https://www.dorsey.com/newsresources/publications/2006/04/unpublished-opinionsnew-rule-governing-their-use__
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• Case Law Update (copresenter); May 13, 2021; Iowa Society of Healthcare Attorneys 
(ISHA) 

• Strategies for Dealing with Non-Paying Residents and Difficult Family Situations 
(copresenter); May 4, 2021; LeadingAge of Iowa 

• Coronavirus Considerations for Litigation Paralegals; September 25, 2020; Iowa 
Paralegal Association 

• Case Law Update (copresenter); May 21, 2020; ISHA 

• Coronavirus Considerations for Litigators; April 10, 2020; Iowa State Bar Association 
(ISBA) 

• Iowa Law Update: New and Notable Legal Developments; May 31, 2019; Association 
of Corporate Counsel (ACC) – Iowa Chapter 

• Case Law Update (copresenter); May 23, 2019; ISHA  

• Working with Hospitals and HIPAA; Aug. 29, 2018; Iowa County Attorneys 
Association 

• Case Law Update (copresenter); May 22, 2018; ISHA 

• Introduction of the Iowa Supreme Court; September 19, 2017; members of the public 
attending oral argument at Hoover High School, Des Moines 

• Case Law Update (copresenter); May 4, 2017; ISHA 

• Case Law Update (copresenter); May 10, 2016; ISHA 

• Case Law Update (copresenter); May 12, 2015; ISHA 

• Case law update; Dec. 19, 2014; Scott County Bar Association 

• Case law update; Nov. 21, 2014; ACC – Iowa Chapter 

• Case Law Update (copresenter); May 13, 2014; ISHA 

• Ethics (panel member); May 8, 2014; ISBA Bridge the Gap seminar 

• Ethics: New and Notable (A Professional Responsibility Round Up); Dec. 19, 2013; 
Dorsey & Whitney colleagues 

• Professional Responsibility Round Up; Nov. 15, 2012; ACC – Iowa Chapter 

• Panel discussion regarding Iowa judicial system; Sept. 21, 2011; Iowa Court of Appeals 

• Loss Prevention Audit and Ethics Presentation for Lawyers; Sept. 15, 2011; Dorsey & 
Whitney LLP colleagues 

• Update on Iowa Laws Related to Healthcare Providers; Oct. 20, 2009; private 
presentation to client legal team 

• Professional responsibility in attorney advertising; July 24, 2009; ISBA Solo and Small 
Firm Seminar 
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• Behind the Scenes of Iowa’s Appellate Courts; Feb. 20, 2009; ISBA Appellate Practice 
committee seminar 

• An Overview of Professional Responsibility in Attorney Advertising and Solicitation 
in Iowa; November 21, 2008; Polk County Bar Association 

• Ethics: An Overview of Professional Responsibility in Attorney Advertising and 
Solicitation in Iowa; May 8, 2008; Iowa Society of Healthcare Attorneys 

• An Overview of Attorney Advertising and Solicitation in Iowa; June 26, 2007; Dorsey 
& Whitney colleagues 

• Case law or like update; Feb. 2, 2007; Iowa Judicial Branch  

• Iowa Appellate Case Review II (2005-2006); September 29, 2006; Iowa Defense 
Counsel Association 

• Overview of legal profession; Sept. 13, 2006; North Polk High School students 

• Iowa appellate case review; September 2005; Iowa Defense Counsel Association 

• I have participated in group presentations as a member of the C. Edwin Moore Inn of 
Court and like organizations related to the legal profession. I do not recall and I am 
able to reconstruct specifically when such presentations took place. 

To the best of my recollection, I have not delivered any other speeches, talks, or other 
public presentations. 

24. List all the social media applications (e.g., Facebook, Twitter, Snapchat, Instagram, 
LinkedIn) that you have used in the past five years and your account name or other 
identifying information (excluding passwords) for each account. 
 
Twitter: Starbuck132 (private) 
LinkedIn: William J. Miller 
 

25. List any honors, prizes, awards or other forms of recognition which you have received 
(including any indication of academic distinction in college or law school) other than 
those mentioned in answers to the foregoing questions. 
 
• Graduation from Augustana College cum laude; Phi Beta Kappa Society; Omicron 

Delta Kappa Honor Society; Mortar Board Honor Society; Sigma Tau Delta English 
Honor Society; Phi Alpha Theta History Honor Society; National Residence Hall 
Honorary; Dean’s List 

• Graduation from Drake Law School with highest honors; Order of the Coif; Iowa State 
Bar Association Graduating Senior Award; The H.G. Cartwright Law Review Award; 
CALI Excellence for the Future Awards in Contracts I, Conflicts of Laws, and Election 
Law; Dean’s List 

• Recognized as one of Des Moines Business Record’s 2014 Forty Under 40 
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• Listed in Best Lawyers in America© for Commercial Litigation (2016-2022) and 
Litigation — Labor & Employment (2018-2022) 

• Rated AV Preeminent® by Martindale-Hubbell® 

• Ranked by Chambers USA, 2015-2019; 2021-2022  

• Named one of “America’s Leading Business Lawyers” by Chambers USA (Litigation: 
General Commercial), 2018-2019; 2021-2022 

• Named “Up and Coming” by Chambers USA (Litigation: General Commercial), 2015-
2017 

• Recognized as a “Labor & Employment Star – Iowa” by Benchmark Litigation, 2021-
2022 

• Listed in Best Lawyers in America Employment Law Issue, 2021 

• Listed in Great Plains Super Lawyers, 2021-2022 

• Recognized as a “Rising Star” by Great Plains Super Lawyers, 2013-2017 

• Recognized as one of Benchmark Litigation’s Under 40 Hot List, 2016-2018 

• Recognized as a “Future Star” by Benchmark Litigation, 2015-2016 

26. Provide the names and telephone numbers of at least five people who would be able 
to comment on your qualifications to serve in judicial office. Briefly state the nature 
of your relationship with each person. 
 
• Hon. Mark S. Bennett (Ret.); 515-271-2908; I practiced in front of Judge Bennett and 

I have also worked with him in multiple matters in his role as a mediator or attorney. 

• Rebecca Brommel; 515-699-3266; Becki is now my partner at Dorsey & Whitney but, 
until 2020, was a partner at another law firm and represented clients in multiple matters 
in which our respective clients were aligned or adverse. 

• Jason Craig; 515-246-0372; Jason is a partner with Ahlers & Cooney, PC and 
represented clients in multiple matters against my client, The Reserve. 

• Hon. Richard H. Doyle; 515-348-4700; Judge Doyle was my supervisor when he was 
in private practice and I was a law clerk at the Galligan firm during law school and he 
has remained a friend and mentor since. 

• Patricia Lantz; 515-453-1418; Pat is the General Counsel of my client, the Multi-State 
Lottery Association. 

• Michael Salvner; 515-286-3737; Mike is an Assistant Polk County Attorney who has 
been a close friend since 1998, including during law school. 

• Douglas Sondgeroth; 312-653-7870; Doug is an attorney in Chicago who has been a 
close friend since 1995, including being the best man at my wedding. 

• Jared Taglialatela, Ph.D.; 404-932-4682; Jared is the chair of the board of directors of 
my client, the Ape Cognition and Conservation Initiative. 

http://www.martindale.com/Products_and_Services/Peer_Review_Ratings.aspx
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• David A. Tank; 515-480-7098; Dave was my partner at Dorsey & Whitney and a friend, 
mentor, and colleague with whom I worked closely until his retirement. 

• Neal Westin; 515-283-3120; Neal is a partner with Nyemaster Goode PC who has been 
a friend since approximately 2003, including multiple years of joint service on the 
board of directors of the Beaverdale Neighborhood Association. 

27. Explain why you are seeking this judicial position. 
 
I have felt the call to public service since I was a young man. I had excellent examples in 
my parents, grandparents, and other relatives, some of whom served in the military or in 
several other volunteer capacities. Those examples were reinforced in high school, where 
we were challenged to provide substantial public service as we progressed to graduation. I 
embraced those lessons and opportunities and found ways to serve my community in 
college and law school. I have continued those efforts even though my path took me into 
private practice, rather than into a position in the public sector, where I originally believed 
I would end up.  
 
I identified the goal of being a judge early in my career. My experience as a law clerk gave 
me a window into the appellate court process. My time with the court gave me countless 
opportunities to look at the law from many angles and think about it on a minute level. My 
most enjoyable experiences in private practice are when I can break an issue down in this 
same way. My call to public service has never abated, and I believe the time is right to 
answer that call. 
 

28. Explain how your appointment would enhance the court. 
 
I would be a hard-working, humble, and dedicated judge and a great colleague. My practice 
involves complex legal work that is at the core of the modern economy. I believe my 
perspective from working daily with clients and colleagues in addressing challenging legal 
issues will aid the court in many ways, including where pragmatic considerations are in 
play. Further, my experience in bar association and other roles documented in this 
application will translate well into the collaborative work that the court must perform. 
 
I am dedicated to the rule of law and the fair administration of justice. I care deeply about 
the future of the law and the legal profession. I am a cheerleader for the courts and enjoy 
talking with the public about the law. I will embrace these opportunities and the unique 
responsibility of being a judge in Iowa’s legal system. 
 

29. Provide any additional information that you believe the Commission or the Governor 
should know in considering your application.   
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IN THE IOWA DISTRICT COURT FOR POLK COUNTY 

 
KAYONNA TOPP, 
 

Plaintiff, 
 
v. 
 
PAWS & EFFECT, 
 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Case No. SCSC674437 
 
 
PLAINTIFF KAYONNA TOPP’S  
POST-TRIAL BRIEF 
  
 
 
 

 
 COMES NOW Plaintiff Kayonna Topp (“Kayonna”) and, for her Post-Trial Brief (“Brief”), 

states as follows: 

TABLE OF CONTENTS 
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STATEMENT OF FACTS ..............................................................................................................2 
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I. KASHI IS THE SPECIFIC PROPERTY IN ISSUE ...........................................................7 

II. KAYONNA IS KASHI’S OWNER OR AT MINIMUM HAS A POSSESSORY 
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A. KAYONNA AND PAWS & EFFECT ENTERED INTO AN ORAL CONTRACT FOR KASHI IN 
SEPTEMBER 2020 ..................................................................................................................8 

B. THE FEBRUARY 13, 2021 DOCUMENT IS INSUFFICIENT TO ALTER THE TERMS OF THE 
PARTIES’ ORIGINAL CONTRACT, CANNOT BE A CONTRACT FOR KASHI, AND DOES 
NOT CONSTITUTE A WRITING SUMMARIZING THE TERMS OF THE ORIGINAL 
CONTRACT ............................................................................................................................9 

1. Paws & Effect gave no consideration under the alleged contract in exchange 
for Kayonna giving up significant rights .................................................................9 

2. The alleged contract is not a summarization of a previous oral agreement ...........10 

C. IF THE FEBRUARY 13 WRITING IS ENFORCEABLE, PAWS & EFFECT IS PROHIBITED 
FROM ENFORCING THE WEIGHT PROVISION BECAUSE IT HAS FAILED TO PROVE THE 
CONDITION PRECEDENT WAS MET, AND BECAUSE THE DOCTRINES OF WAIVER AND 
ESTOPPEL BY ACQUIESCENCE PRECLUDE ENFORCEMENT OF THE PROVISION .....................10 
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1. Paws & Effect produced no evidence that Kashi was overweight on April 
19............................................................................................................................10 

2. Paws & Effect waived its right to enforce the weight provision ...........................11 

3. Paws & Effect was prohibited from enforcing the weight requirement under 
the doctrine of estoppel by acquiescence ...............................................................12 

D. EVEN IF THE FEBRUARY 13TH WRITING IS AN ENFORCEABLE CONTRACT, KASHI IS A 
“GIFT” THAT MUST BE RETURNED TO KAYONNA ...............................................................13 

III. PAWS & EFFECT IS WRONGFULLY IN POSSESSION OF KASHI ..........................13 

CONCLUSION ..............................................................................................................................15 

*  *  * 

INTRODUCTION 

 Defendant Paws & Effect wrongfully took possession of Kayonna’s service dog, Kashi, 

based on a dubious claim of entitlement to do so and now refuses to return Kashi because Kayonna 

pursued her legal rights, including seeking possession of her companion. While Paws & Effect has 

attempted to excuse or justify its misconduct, its defenses all fail under scrutiny. Kashi should be 

immediately returned to Kayonna for the reasons described in this brief. 

STATEMENT OF FACTS 

 The evidence submitted at trial – through the testimony of Kayonna, Ashley Anderson 

(“Ashley”), and Max Garcia (“Max”) and the exhibits admitted by the Court – establishes the 

following: 

 Kayonna is a 44-year old graduate student who lives in Ames with her children. From 

September 5, 2020, to July 19, 2021, Kayonna also lived with Kashi, her service dog. Kayonna is 

disabled due to degenerative conditions and chronic health issues that affect her knees and ankles 

and cause seizures and transient ischemic attacks, i.e., mini-strokes. (See Trial Exhibit 2 (“Ex.”)). 

Kashi was trained to retrieve items for Kayonna, detect her low blood sugar, and perhaps most 
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critically, detect seizures. Kashi made Kayonna’s life a little easier and infinitely better. 

Kayonna and Kashi were paired after Kayonna learned about Defendant Paws & Effect on 

the internet. After Kayonna’s pet dog, Coconut, died in 2019, she began to explore service dog 

opportunities in light of her disabilities. She was impressed by Paws & Effect’s mission statement 

of providing low to no cost service dogs to adults with disabilities.  

Kayonna attended a Paws & Effect informational session hosted by Ashley in October 

2019. Afterward, Kayonna submitted an application for a service dog (Ex. 1) and enthusiastically 

participated in four pre-placement courses with Paws & Effect. During the third session, she was 

introduced to Kashi, who ran right to her. 

As part of the pre-placement courses, Paws & Effect provided Kayonna a manual, which 

contained a sample contract between Paws & Effect and a service dog recipient. (Ex. 3). On page 

5 of the manual, Paws & Effect informed recipients that a service dog is “a permanent companion” 

for a person like Kayonna, which would enable her “to live with greater independence.” (Id. at 5). 

Indeed, Kayonna believed her service dog would be her permanent companion. 

In February 2020, Kayonna and Kashi were paired. Kayonna and Paws & Effect never 

entered into the sample contract from the manual. Instead, Kayonna paid Paws & Effect $500 and 

received Kashi in return. Once Kashi joined her household, Kayonna fully supported Kashi, 

including taking her to training, ensuring that she received veterinary care, ensuring that she was 

collared with a rabies vaccination tag, and of course, feeding and taking care of her other day-to-

day needs. (See Ex. 8). 

Some of the things Kayonna did for Kashi were done with Paws & Effect and benefitted 

them because, for instance, the training was delivered by the organization, which charged for the 

service. Over time, Kayonna incurred expenses for Kashi totaling (and likely exceeding) 
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$4,435.35, none of which were reimbursed by Paws & Effect. (Id.) Months of care and 

companionship passed without issue, and Kashi became integral to Kayonna’s well-being. (See 

Ex. 4). 

In February 2021, Kayonna and Kashi were preparing for Kashi’s public access test, which 

was anticipated to take place in April and would be her “final exam” to confirm she was a trained 

service dog. Without warning or explanation, Paws & Effect emailed a document that it expected 

Kayonna to sign before proceeding with the public access test. (See Ex. 5). This document was 

similar to the sample agreement found in the Paws & Effect training manual. (Compare Ex. 5, with 

Ex. 3). The document stated, in part: 

14. I understand that my dog is at a proper weight of 60lbs and I will not allow her 
to lose gain more than 5 pounds either way. If I do and I cannot get her back 
to a proper weigh within 3 months, Paws & Effect will take my dog and 
place it back with a handler until she is back at her starting (and healthy) 
weight. . . . 

26. I understand that my dog is a gift and I will do that I can to give back and pay 
it forward throughout my community and within Paws & Effect. . . . 

29. I understand that Paws & Effect owns my dog and they can remove her at 
anytime if they feel Kashi is not suitable for me or is failing the service dog 
program. . . . 

This contract is the first of many. This contract expires on April 30th, 2021. Before 
then, I must complete my Public Access Test, evaluated by [e]ither Ashley 
Anderson or Max Garcia. Once completed, a new contract can be put in place until 
April 30th, 2022. . . . 

(Ex. 5). Handwritten notes were added to the document by Ashley, including a notation that stated 

Kashi weighed 67.5 pounds on February 13, 2021:  

 

(Id.) Kayonna and Kashi successfully completed the public access test on April 3, 2021. No other 
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documents were signed by Kayonna and Paws & Effect. 

In late June 2021, Ashley sent Kayonna a text and they scheduled a meeting in early July. 

At the meeting, Ashley and the co-founder and owner of Paws & Effect, Nicole Shumate 

(“Nicole”), told Kayonna that Paws & Effect expected her to get Kashi’s weight down to 60 pounds 

before Kashi’s September 2021 vet visit. Kayonna expressed concerns about this demand, and 

Nicole agreed it was unlikely Kayonna could get Kashi to Paws & Effect’s expected weight by the 

time of the vet visit without the assistance of a professional trainer. Conveniently, Paws & Effect 

offered a professional trainer. 

On July 6-7, 2021, Kayonna had seizure episodes for which Kashi rendered her aid. On 

July 12, Kashi accompanied Kayonna to a physical therapy appointment, where Kayonna took a 

couple photos of Kashi “on the job.” (Exs. 6, 7). On July 17, Kayonna received a text from Ashley 

stating a different Paws & Effect employee “needed” a dog for an event and Paws & Effect felt it 

was time it took Kashi to work on her weight loss. Feeling she had no choice, on July 19, Kayonna 

handed over Kashi and accessories needed for her care to Paws & Effect for what she believed 

would be eight weeks, after which Kashi would be returned to her. 

Kayonna attempted to stay in close contact with Paws & Effect regarding Kashi’s weight 

loss and the timing for her return. Ashley did not respond to several text messages, although she 

did text Kayonna to ask her to pay for food for Kashi, which Kayonna promptly arranged. On 

September 2, 2021, Kayonna reached out to Paws & Effect in light of Kashi’s impending vet 

appointment on September 10, to which Kayonna had planned to take Kashi. Kayonna was told it 

would take another couple weeks until Kashi would be down to 60 pounds. Shortly thereafter, 

Ashley told Kayonna that Kashi would actually need to maintain weight at 60 pounds for two more 

weeks, making it an additional month before Kayonna could be reunited with Kashi.  
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In the meantime, Paws & Effect told Kayonna that it expected her to sign a contract with 

it that Kayonna would draft describing how she would maintain Kashi at 60 pounds. Kayonna 

disagreed with this condition and demanded Kashi’s return. Although Kashi was now at 60 pounds 

(as of no later than the middle of September 2021, according to Ashley), Paws & Effect did not 

return her to Kayonna.  

Kayonna began to further investigate Paws & Effect and her circumstances, learning about 

other service dogs that had been removed in shockingly similar scenarios. See, e.g., Order, State 

v. Garcia, available in the court file (Polk County Case No. SMAC392612 (Nov. 9, 2021)) 

(Dickinson, J.) (finding Max Garcia guilty of Theft in the Fifth Degree for the removal of Harrison, 

another member of Kashi’s litter). When Kayonna expressed concerns, Paws & Effect, namely 

Nicole, a law school graduate, told Kayonna that if she had concerns she could file a complaint. 

Kayonna did so, submitting a complaint to the Iowa Civil Rights Commission (“ICRC”).  

Because Kayonna filed a complaint with the ICRC, Paws & Effect refused to return Kashi 

or work with her further. In fact, Ashley testified that Paws & Effect planned to give Kashi back 

to Kayonna until she threatened a civil rights complaint and litigation. Kayonna also hired counsel 

to pursue Kashi’s return. Her undersigned counsel communicated with Paws & Effect to again 

demand Kashi’s return, which Paws & Effect refused. (See Exs. 9, 10). Kashi remains in the 

possession, custody, or control of a Paws & Effect board member in Iowa. Kayonna continues to 

suffer in her absence. 

ARGUMENT 

Although Paws & Effect claims it is Kashi’s owner and always has been, this is belied by 

the facts and the parties’ course of conduct. Kayonna is Kashi’s owner, has a possessory interest 
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in her, and is entitled to an order that Paws & Effect immediately return Kashi under a writ of 

replevin. As summarized by the Iowa Court of Appeals: 

‘Replevin is a specialized statutory remedy with a narrow purpose designed to 
restore possession of property to the party entitled to possession.’ Roush v. 
Mahaska State Bank, 605 N.W.2d 6, 9 (Iowa 2000). Though damages may be 
awarded, they are incidental to the purpose of a replevin action, which is to return 
the property to its owner. Id.; see also Iowa Code § 643.17. To succeed on this 
claim, the plaintiff must be able to identify the specific property, prove that it owns 
the property, and that the defendant is in wrongful possession of it. See generally 
Flickenger v. Mark IV Apartment Ass’n, 315 N.W.2d 794, 796-97 (Iowa 1982). 

Real Estate Title Closing & Title Servs., Inc. v. Trio Solutions, LLC, 2015 LEXIS 83, at *10-11 

(Feb. 11, 2015). The evidence in this case clearly establishes the requisite elements supporting 

Kayonna’s replevin claim. 

I. KASHI IS THE SPECIFIC PROPERTY IN ISSUE 

Pursuant to Iowa Code section 351.25, Kashi is deemed property: “All dogs under six 

months of age, and all dogs over said age and wearing a collar with a valid rabies vaccination tag 

attached to the collar, shall be deemed property.” Kayonna testified that she took care to ensure 

that Kashi wears “a collar with a valid rabies vaccination tag attached.” Id. Thus, while Kashi 

certainly is not merely property, she is the specific property at issue in this case. See Real Estate 

Title Closing & Title Servs., Inc., 2015 LEXIS at *11. 

II. KAYONNA IS KASHI’S OWNER OR AT MINIMUM HAS A POSSESSORY 
INTEREST IN HER 

There are a variety of ways in which the Court could look at this dispute but they ultimately 

lead to the same conclusion – Kayonna is entitled to Kashi’s return. Any confusion regarding the 

precise terms under which Paws & Effect provided Kashi to Kayonna were entirely the fault of 

Paws & Effect and any ambiguity should be construed against Paws & Effect. 
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A. KAYONNA AND PAWS & EFFECT ENTERED INTO AN ORAL CONTRACT FOR KASHI IN 
SEPTEMBER 2020 

“The existence of an oral contract” and whether it has been breached “are ordinarily 

questions for the trier of fact.” Gallagher, Langlas & Gallagher v. Burco, 587 N.W.2d 615, 617 

(Iowa Ct. App. 1998). “To prove the existence of an oral contract, the terms must be sufficiently 

definite for a court to determine with certainty the duties of each party, the conditions relative to 

performance, and a reasonably certain basis for a remedy.” Id. And “[w]here a contract appears to 

exist courts are reluctant to find it too uncertain to be enforceable.” Id.  

Here, Kayonna and Paws & Effect agreed to make a contract for Kashi in exchange for 

$500.1 Kayonna completed her duties under the terms of that contract by paying $500 to Paws & 

Effect for Kashi. Paws & Effect transferred ownership of Kashi officially in September 2020 by 

accepting this donation and handing Kashi over to Kayonna. This was the entirety of the parties’ 

agreement and became an enforceable contract under Iowa law. In re Price, 571 N.W.2d 214, 216 

(Iowa 1997) (summarizing the enforceability of oral contracts). By taking Kashi from Kayonna, 

Paws & Effect has taken property that was rightly hers under the terms of their oral contract.  

  

                                                 
1  Kashi, as a dog, is a “good” under Iowa Code section 554.2105 (defining “Goods” to mean 
“all things . . . which are moveable at the time of identification to the contract for sale”). Any 
contract regarding Kashi is, therefore, subject to Iowa’s version of the Uniform Commercial Code 
and its provisions. See Iowa Code §§ 554.1101–5. Under the Uniform Commercial Code, “a 
contract for the sale of goods for the price of five hundred dollars or more” must be in writing or 
the contract is unenforceable. Iowa Code § 554.2201. There are, however, exceptions to the writing 
requirement within the statute of frauds including situations when a buyer has paid for and 
accepted the goods provided by the seller. Id.  

 Here, Kayonna paid $500 to Paws & Effect for Kashi. Kayonna accepted Kashi. This 
contract, therefore, cannot be negated by the statute of frauds because it falls within an exception 
to the writing requirement in the statute. Id. 
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B. THE FEBRUARY 13, 2021 DOCUMENT IS INSUFFICIENT TO ALTER THE TERMS OF THE 
PARTIES’ ORIGINAL CONTRACT, CANNOT BE A CONTRACT FOR KASHI, AND DOES NOT 
CONSTITUTE A WRITING SUMMARIZING THE TERMS OF THE ORIGINAL CONTRACT 

 
1. Paws & Effect gave no consideration under the alleged contract in exchange for 

Kayonna giving up significant rights 

For a contract to be enforceable, both parties must give some form of consideration. 

Margeson v. Artis, 776 N.W.2d 652, 657 (Iowa 2009); see Meinchke v. Nw. Bank & Trust Co., 756 

N.W.2d 223, 227–28 (Iowa 2008). “Generally, the element of consideration ensures the promise 

sought to be enforced was bargained for and given in exchange for a reciprocal promise or an act.” 

Margeson, 776 N.W.2d at 657. This consideration requirement applies to both new contracts and 

agreements to modify an existing contract. Id. (explaining that contract modifications are 

unenforceable absent new consideration). While the value of the consideration is irrelevant, there 

must be some form of consideration given by both parties to make either a new contract or a 

contract modification enforceable. Id.  

Paws & Effect apparently asserts that the document signed on February 13, 2021 (Ex. 5/A) 

either served as an alteration to the parties’ original agreement or as the contract for Kashi. This 

alleged contract and its terms, however, are unenforceable due to a lack of consideration given by 

Paws & Effect. Throughout all thirty-one of the alleged contract’s clauses, Kayonna promises to 

give up a number of rights and agrees to perform numerous tasks including participation in various 

trainings and attendance at multiple appointments. Nowhere in the document, however, does Paws 

& Effect give up anything. The document lists nothing about what Paws & Effect would provide 

to Kayonna under its terms. It is simply a set of unilateral promises by Kayonna in exchange for 

nothing—she already became the owner of Kashi months prior—and is, therefore, unenforceable 

either as a contract modification or an initial contract.  
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2. The alleged contract is not a summarization of a previous oral agreement 

Parties who contract may engage in oral agreements that are later summarized in a writing 

or enter into agreements that are partially written and partially oral. See, e.g., Peck v. Four Aces 

Farms, Inc., 871 N.W.2d 127, 129 (Iowa Ct. App. 2015), Union Mortg. Co. v. Evans, 205 N.W. 

776, 776–77 (Iowa 1925). The February 13 document, however, does not qualify as either a 

summarization of the parties’ previous agreement nor is it part of a larger contract. There is nothing 

in the alleged contract that contains a price term, nothing that provides what Kayonna will be 

getting under the contract, nothing that purports to be a written summarization of an earlier 

agreement, and nothing that claims to be part of a larger agreement. All in all, the alleged contract 

is nothing more than an unenforceable code of conduct. The Court should reject any argument that 

the alleged contract constituted a summarization of a previous agreement or part of a hybrid 

written-oral contract.  

C. IF THE FEBRUARY 13 WRITING IS ENFORCEABLE, PAWS & EFFECT IS PROHIBITED FROM 
ENFORCING THE WEIGHT PROVISION BECAUSE IT HAS FAILED TO PROVE THE 
CONDITION PRECEDENT WAS MET, AND BECAUSE THE DOCTRINES OF WAIVER AND 
ESTOPPEL BY ACQUIESCENCE PRECLUDE ENFORCEMENT OF THE PROVISION 

 
1. Paws & Effect produced no evidence that Kashi was overweight on April 19 

“Conditions precedent are defined as those facts and events, occurring subsequently to the 

making of a valid contract, that must exist or occur before there is a right to immediate 

performance.” Vista Invs., L.C. v. Iowa Office Supply, Inc., 884 N.W.2d 223, 224–25 (Iowa Ct. 

App. 2016). In this case, the alleged contract provides that if Kashi becomes overweight then 

Kayonna will have three months to get Kashi “back to a proper weight.” Paws & Effect took Kashi 

from Kayonna on July 19, 2021. To give rise to any right of enforcement, Paws & Effect must 

prove that Kashi was overweight on April 19, 2021; a task which they have not accomplished (or 

even attempted). At no time has Paws & Effect ever shown documentation or produced evidence 
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that Kashi was overweight on April 19, therefore, its later repossession of Kashi was improper and 

Kashi should be returned to her rightful owner, Kayonna.  

2. Paws & Effect waived its right to enforce the weight provision 
 

Iowa law “has long held that contract rights can be waived.” In re Guardianship of Collins, 

327 N.W.2d 230, 233 (Iowa 1982). Waiver is “the voluntary or intentional relinquishment of a 

known right.” Travelers Indemnity Co. v. Fields, 317 N.W.2d 176, 186 (Iowa 1982). It “can be 

shown by the affirmative acts of a party, or can be inferred from conduct that supports the 

conclusion waiver was intended.” Scheetz v. IMT Ins. Co., 324 N.W.2d 302, 304 (Iowa 1982). 

“The essential elements of a waiver are the existence of a right, knowledge, actual and constructive, 

and an intention to relinquish such right.” Id. No consideration is necessary to waive a contractual 

right. Pond v. Anderson, 44 N.W.2d 372, 375 (Iowa 1950).  

The alleged contract unambiguously provides that Kayonna understands that Kashi “is at 

a proper weight of 60lbs and” that Kayonna “will not allow her to lose or gain more than 5 pounds 

either way.” (Ex. 5). Paws & Effect wrote down Kashi’s weight on the day they gave her to 

Kayonna as 67.5 pounds. If the 60 pounds provision does create a right for Paws & Effect, which 

it does not based on the lack of consideration, Paws & Effect had actual knowledge of the alleged 

contract term because it drafted it, read it, and signed it. Advance Elevator Co. v. Four State Supply 

Co., 572 N.W.2d 186, 188 (Iowa Ct. App. 1997) (“[A] party is charged with notice of the terms 

and conditions of a contract if the party is able or has had the opportunity to read the agreement.”). 

Paws & Effect waived this term by giving Kashi to Kayonna at a weight that violated the terms 

that it drafted. Smith and Meadows, Iowa App. LEXIS 1502, at *7–*8 (Iowa Ct. App. Oct. 21, 

2009) (“Waiver can be shown by the affirmative acts of a party, or can be inferred from conduct 

that supports the conclusion waiver was intended.”). If the Court finds that the February 13 
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document was an enforceable contract, it should find that the weight provision was waived by 

Paws & Effect because it gave Kashi to Kayonna at a weight that violated its own provision.  

3. Paws & Effect was prohibited from enforcing the weight requirement under the 
doctrine of estoppel by acquiescence  

 
“Estoppel by acquiescence occurs when a person knows or ought to know of an entitlement 

to enforce a right and neglects to do so for such time as would imply an intention to waive or 

abandon the right.” Markey v. Carney, 705 N.W.2d 13, 21 (Iowa 2005). The doctrine has a three-

part test that is similar to the waiver doctrine. Id. First, the party who has the contractual right must 

have “full knowledge of his rights and the material facts.” Id. Next, that party must remain 

“inactive for a considerable time.” Id. Third, the party must behave “in a manner that leads the 

other party to believe the act [now complained of] has been approved.” Id.  

Here, again, Paws & Effect had full knowledge of the supposed contractual provision that 

would allow it to repossess Kashi due to her weight because Paws & Effect wrote it.2 And because 

it handed over Kashi when she was 7.5 pounds over the contract’s weight requirement, it could 

have enforced the contract on May 13, 2021 if Kashi was overweight at that point (of which there 

is no proof). Instead, Kashi’s weight was not mentioned as an issue until July 6, 2021 and the 

supposed contractual provision was not enforced until July 19; over two months after Paws & 

Effect could have enforced it. By not enforcing its own provision and giving Kashi to Kayonna in 

a state that violated the clause they drafted, Paws & Effect acted in a manner that led Kayonna to 

                                                 
2  Assuming for the sake of argument that Paws & Effect can claim any right to repossess 
Kashi, that action certainly could not take place in contravention of Iowa law, which recognizes 
the due process rights of an individual in possession of a dog like Kashi. See, e.g., Iowa Code § 
717B.1(14) (defining “responsible party” as a “person who owns or maintains” an animal 
(emphasis added)). For instance, Iowa Code section 717B.5 describes the process to be undertaken 
by a local authority—not a private entity exercising self-help or coercion—to rescue a threatened 
animal. No one with Paws & Effect could or did follow this procedure in relation to Kashi, further 
revealing the lack of legitimate basis for its conduct in relation to her and Kayonna. 
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believe that Kashi’s weight was not an issue. Therefore, Paws & Effect cannot rely upon the weight 

provision to acquire Kashi because it is estopped from doing so and Kashi must be returned to 

Kayonna.  

D. EVEN IF THE FEBRUARY 13TH WRITING IS AN ENFORCEABLE CONTRACT, KASHI IS A 
“GIFT” THAT MUST BE RETURNED TO KAYONNA 

 
Under the terms of the alleged contract, Kashi “is a gift” to Kayonna, but is also “owned” 

by Paws & Effect. A gift is “something voluntarily transferred by one person to another without 

compensation.” Gift, Merriam-Webster, https://www.merriam-webster.com/dictionary/gift (last 

accessed Nov. 17, 2021). By definition, Kashi cannot be both a “gift” to Kayonna, but also be 

owned by Paws & Effect. This creates ambiguity within the February 13 document as to who owns 

Kashi under its terms. See Rick v. Sprague, 706 N.W.2d 717, 723 (Iowa 2005) (“A term is 

ambiguous if after all pertinent rules of interpretation have been considered, a genuine uncertainty 

exists concerning which of two reasonable interpretations is proper.”). And “when there are 

ambiguities in a contract, they are strictly construed against the drafter.” Iowa Fuel & Minerals, 

Inc. v. Iowa State Bd. Of Regents, 471 N.W.2d 859, 863 (Iowa 1991). Here, this ambiguity must 

be strictly construed against Paws & Effect because it drafted the agreement and presented it to 

Kayonna to sign on the cusp of Kashi’s public access test. Therefore, under the terms of the 

agreement, Kashi’s ownership was voluntarily transferred to Kayonna and Paws & Effect had no 

right to take Kashi away.  

III. PAWS & EFFECT IS WRONGFULLY IN POSSESSION OF KASHI 

“Every contract contains an implied covenant of good faith and fair dealing.” Vlieger v. 

Farm for Profit, Research and Dev. Corp., 2005 Iowa App. LEXIS 858, at *4–*5 (Iowa Ct. App. 

2005). “Good faith performance or enforcement of a contract emphasized faithfulness to an agreed 

common purpose and consistency with the justified expectations of the other party.” Team Two, 
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Inc. v. City of Des Moines, 2013 Iowa App. LEXIS 446, at *13 (Iowa Ct. App. 2013) (internal 

quotations and citation omitted). “Subterfuges and evasions violate the obligation of good faith in 

performance even though the actor believes his conduct to be justified.” Vlieger, 2005 Iowa App. 

LEXIS 858, at *5. Whether the good faith covenant is breached and what remedy is appropriate 

for that breach is determined on a case-to-case basis. Id. 

Paws & Effect has wrongfully refused to return Kashi, who is Kayonna’s property of which 

she has sought return. However, even if the weight provision of the alleged contract is enforceable, 

Paws & Effect has acted in bad faith by failing to act in accordance with the contract, including 

the weight provision, and working against the spirit of the parties’ agreement. Most critically, the 

alleged contract expired at the end of April 2021, at which point any supposed right of enforcement 

by Paws & Effect came to an end. Notwithstanding, it claimed a right to control Kashi’s weight 

well past April. However, the weight provision provides that if Kayonna cannot get Kashi “back 

to a proper weight” then “Paws and Effect will take [Kashi] and place it back with a handler until 

she is back at her starting (and healthy) weight.” (Ex. 5 (emphasis added)). This implies that Paws 

& Effect will work to get Kashi to a healthy weight and then return her to Kayonna.  

Kashi was removed from Kayonna’s care in July 2021, over four months ago. No 

veterinarian had expressed any concerns with Kashi’s weight and she appeared and acted as a 

healthy service dog. (See Exs. 6, 7). Paws & Effect had no hesitation to take Kashi and use her the 

same day at a public event where an employee needed a dog. Subsequently, Paws & Effect 

provided few progress reports on Kashi’s weight and generally kept Kayonna at bay (unless she 

was needed to pay for Kashi’s food) or added new preconditions for Kashi’s return. Most 

egregiously, when Kayonna questioned what was occurring and expressed concern about Paws & 

Effect’s seeming pattern of conduct toward her and others, Paws & Effect blatantly retaliated 
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against her and refused to return Kashi.3 These events violate the spirit of the supposed agreement, 

which was allegedly drafted to ensure that both Kayonna and Kashi are able to live their healthiest, 

safest lives. Accordingly, even if the Court concludes the parties entered into an enforceable 

contract, it should mandate the return of Kashi to Kayonna because Paws & Effect has acted in 

bad faith in executing the contract.  

CONCLUSION 

Kayonna is entitled to the immediate return of Kashi. The evidence establishes that 

Kayonna is Kashi’s owner and has a possessory right to her, as further elaborated and explained 

in her present brief. Paws & Effect is wrongfully in possession of Kashi, for largely inexplicable 

and clearly improper reasons now premised on its overt retaliation against Kayonna. The Court 

should correct these circumstances and reunite Kashi with her owner, Kayonna.  

WHEREFORE Plaintiff Kayonna Topp respectfully requests the Court find in her favor on 

her Petition herein and enter an Order granting her writ for replevin for the immediate return of 

Kashi and awarding any other further relief the Court deems just and proper under the 

circumstances.  

Date: December 1, 2021 /s/ William J. Miller 
 William J. Miller, AT0005414 

DORSEY & WHITNEY LLP 
801 Grand Avenue, Suite 4100 
Des Moines, IA 50309 
Tel: (515) 283-1000; Fax: (515) 283-1060 
E-mail: miller.william@dorsey.com 
ATTORNEYS FOR PLAINTIFF 
KAYONNA TOPP 
 

                                                 
3 Paws & Effect’s retaliatory conduct toward Kayonna is perhaps the most salient evidence 
of its bad faith in relation to the alleged contract in issue in this case. It is also separately actionable 
under the Iowa Civil Rights Act and other law, which claims are not in issue in the present case 
but certainly will mean Paws & Effect’s misconduct will impact matters beyond the supposed 
agreement that Paws & Effect has attempted to use to justify its actions toward Kayonna. 
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Original filed. 
 
Copy to: 
 
David H. Luginbill 
Ahlers & Cooney P.C. 
100 Court Avenue 
Suite 600 
Des Moines, Iowa 50309-2231 
ATTORNEYS FOR DEFENDANT 
PAWS & EFFECT 
 

CERTIFICATE OF SERVICE 
 

The undersigned certifies that on December 1, 2021 the foregoing instrument 
was served upon all parties to the above case and/or to each of the attorneys 
of record herein at their respective addresses disclosed on the pleadings: 
 
 By: Electronic Filing and/or 

  U.S. Mail  FAX  
  Hand Delivered  Overnight Courier  
  E-mail  Other  

/s/ William J. Miller 
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IN THE IOWA DISTRICT COURT FOR LINN COUNTY 

 
CITY OF MARION, IOWA,  
 

Plaintiff / Counterclaim-Defendant, 
 

v. 
 
CAPITAL COMMERCIAL DIVISION, 
LLC, 
 

Defendant / Counterclaim-Plaintiff. 

)
)
)
)
)
)
)
)
)
) 
) 

 
Case No. LACV093332 
 
 
 
[PROPOSED] FINDINGS OF FACT, 
CONCLUSIONS OF LAW, AND 
DECREE 
 

   
 COMES NOW Plaintiff/Counterclaim-Defendant City of Marion, Iowa (the “City”) and, 

in lieu of an oral closing argument, submits its proposed Findings of Fact, Conclusions of Law, 

and Decree: 

INTRODUCTION 

 On July 15, 2019, the City filed a two-count Petition against Defendant Capital 

Commercial Division, LLC (“CCD” or the “Company”). The City’s Petition alleged breach of 

contract (Count I) and unjust enrichment (Count II). On September 3, 2019, CCD filed its Answer. 

On March 9, 2020, CCD was permitted to amend its answer to assert a single-count counterclaim 

for breach of contract. 

 Trial of the claims and counterclaim commenced on September 29, 2020. City Manager 

Lon Pluckhahn and attorneys William J. Miller and Manuel A. Cornell represented the City. 

CCD’s managing member and owner, Jodi Siamis, and attorney Steven P. DeVolder represented 

CCD. 

 In lieu of oral closing arguments, the parties requested the opportunity to submit written 

closing arguments in the form of a proposed findings of fact, conclusions of law, and decree. 

Having considered the parties written closing arguments, other materials filed by the parties as 

reflected in the court file, and being fully advised in the premises, the Court finds as follows. 
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FINDINGS OF FACT 

 This case centers on a proposed renovation of a property at 1000 7th Avenue—known 

locally as the Owen Block Building—in the Uptown Marion district of the City. In 2013, 

representatives of CCD approached the City regarding possible financial assistance or “incentives” 

to pursue the renovation. In spring 2014, CCD purchased the property. CCD financed this purchase 

via a mortgage and related agreements entered into with Community Savings Bank (“CSB”). 

 On May 8, 2014, the City and CCD entered into a Development Agreement in relation to 

the renovation. The Development Agreement was identified and admitted into evidence at trial as 

Exhibit 1. Pursuant to the Development Agreement, CCD could secure from the City installments 

of a forgivable loan with a total potential value of $550,000 based on performance of certain 

benchmarks. The Development Agreement also gave rise to performance and deadline obligations 

for CCD related to its planned renovation. The loan was forgivable only after CCD performed in 

the manner specified in the Development Agreement.  

 Among other terms, CCD was obligated “to renovate the Project not later than December 

31, 2015 and to use best efforts to promote the highest and best use of the Project throughout the 

term of this agreement.” (Ex. 1 § A(2)). A description of some of the work to be completed as part 

of the Project was attached as exhibit B to the Development Agreement. Among other terms, CCD 

also agreed: 

• “that the renovations undertaken for the Project shall be true to the historic 
character of the building and meet the standards necessary for a historic 
preservation tax credit award,” (Id. at § A(3)); and 

• “to make a total investment in the Project of $2,100,000 with completion 
being in substantial conformance to the documents present to the City 
Council and described in the Project. The Company further agrees to 
maintain the Project and the Property in substantial compliance during the 
Terms of this Agreement;” (Id. at § A(4)); 

 The Development Agreement further provided: 
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The Company hereby acknowledges that failure to comply with the requirements 
of this Section A [setting forth the Company’s obligations under the agreement], 
will result in the City having the right to withhold Payments under Section B of this 
Agreement at its sole discretion, until such time as the Company has demonstrated, 
to the satisfaction of the City, that it has cured such non-compliance. 

(Id. at § A(10)). 

 The City provided CCD installments of the forgivable loan totaling $450,000. (Id. at § 

B(6)(a)). Pursuant to the Development Agreement, 

. . . All outstanding and un-forgiven principal of the Forgivable Loan will be due 
and owing at maturity on July 1, 2022. Principal of the Forgivable Loan will be 
forgiven by the City incrementally based upon the Company’s performance as 
follows: 

1) Upon the satisfactory completion of the renovation of the building 
and issuance of Certificate of Occupancy - $ 100,000. 

2)  Upon the City’s full receipt of Incremental Property Tax Revenues 
relative to the Minimum Valuation in its 2017-2018 fiscal year - $100,000. 

3)  Upon the City’s full receipt of Incremental Property Tax Revenues 
relative to the Minimum Valuation in its 2018-2019 fiscal year - $100,000. 

4)  Upon the City’s full receipt of Incremental Property Tax Revenues 
relative to the Minimum Valuation in its 2019-2020 fiscal year - $100,000. 

5)  Upon the City’s full receipt of Incremental Property Tax Revenues 
relative to the Minimum Valuation in its 2020-2021 fiscal year - $100.000. 

6)  Upon the City’s full receipt of Incremental Property Tax Revenues 
relative to the Minimum Valuation in its 2021-2022 fiscal year-$50,000. 

Upon the occurrence of any event of forgiveness of the Forgivable Loan, as 
described herein, the City will send written confirmation to the Company 
evidencing the date and amount of such forgiveness. 

(Id.). 

 CCD did not complete the Project by December 31, 2015. On January 21, 2016, the City 

and CCD entered into an Extension Agreement. The Extension Agreement was identified and 

admitted at trial as Exhibit 2. The Extension Agreement extended CCD’s deadline to complete the 
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Project to March 31, 2016. (Ex. 2 § 1). Among other terms, the Extension Agreement also 

provided: 

 2. Project. The Company agrees to use its best efforts to fulfill 
its obligations under the Agreement and to complete the Project by the Extension 
Date. Furthermore, the Company will affirmatively demonstrate completion to the 
satisfaction of the City by the Extension Date. 

 3. Remedies. Failure to comply with the provisions of Section 2 
hereof will give the City the right to do any or all of the following remedies with 
respect to the Agreement: (l) denial of loan forgiveness; (2) cessation of remaining 
forgivable loan disbursements; and/or (3) acceleration of loan repayment. The 
rights enumerated in the preceding sentence are not exclusive of the City’s right to 
pursue any and all breach of contract remedies available at law and in equity. 

(Ex. 2 §§ 2, 3). 

 CCD was eventually issued a certificate of occupancy for a portion of the building, but not 

the entirety. As admitted by CCD’s Managing Member, Siamis, multiple elements of the 

renovation of the building to its historic character were not finished. (See Development Agreement 

(Trial Ex. 1), Ex. B). Moreover, the state of the building precluded CCD from securing a historic 

preservation tax credit award. Ultimately, the Project was not completed by March 31, 2016, and 

the City and CCD entered into no additional extension agreements. 

 CCD continued to own the building after March 31, 2016. CCD attempted to complete the 

work that had constituted the Project and continued to pursue a historic preservation tax credit 

award, although it is unclear precisely what additional work CCD performed. By November 2017, 

circumstances had become strained between CCD and CSB for reasons that are not clear from the 

record. In November 2017, CCD and CSB entered into a settlement agreement. One outcome of 

the settlement was that CSB pursued a nonjudicial voluntary foreclosure of the Owen Block 

Building and became its new owner.  

 At the time of the foreclosure in late 2017, the work that had constituted the original Project 

still was not completed and no historic preservation tax credit had been awarded. Apparently, as 
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additional consideration for the settlement with CSB, CCD or Siamis continued to work on the 

property after CSB became the building owner and continued to pursue the tax credit award. While 

there was evidence that “conditional” approval for the tax credit award was reached after this point, 

Siamis testified that the State of Iowa was not satisfied with the state of the property and had not 

made a final determination that the renovation met the standards necessary for a tax credit award.  

 Other than common activities such as issuing building permits, the City was not involved 

in CCD’s efforts to renovate the Owen Block Building subsequent to March 31, 2016. Siamis 

provided the City updates on her continued work in the belief doing so was appropriate, but no 

other agreements were entered into between CCD and the City regarding the property. On May 7, 

2018, after CSB became owner of the property, the City demand repayment of the forgivable loan 

from CCD, which was refused. This lawsuit followed.  

 CCD and Siamis appear to have had a sincere desire to complete the Project as originally 

contemplated in the Development Agreement. However, as of the commencement of trial in 

September 2020, the renovation that had been the Project, as well as other requirements set forth 

in the agreements as described herein, still were not completed or satisfied as admitted by Siamis 

and further evidenced in part by the fact a historic preservation tax credit had yet to be awarded. 

CONCLUSIONS OF LAW 

 I. BREACH OF CONTRACT CLAIMS 

 Both parties claim the other breached the Development Agreement. The City also claims 

CCD breached the Extension Agreement, which receives only passing reference in CCD’s 

counterclaim. In any event, to establish a breach of contract, a party must show: (1) the existence 

of a contract, (2) the terms and conditions of the contract, (3) performance of all the terms and 

conditions required under the contract (or excuse from such performance), (4) breach of the 
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contract in some particular way, and (5) damage as a result of the breach. See, e.g., Royal Indem. 

Co. v. Factory Mut. Ins. Co., 786 N.W.2d 839, 846 (Iowa 2010) (citing Molo Oil Co. v. River City 

Ford Truck Sales, Inc., 578 N.W.2d 222, 224 (Iowa 1998)). 

 A. The City’s Claim 

 There is no dispute that the parties entered into the Development Agreement (Exhibit 1) 

and Extension Agreement (Exhibit 2), which set forth “the terms and conditions of the contract[s].” 

Id. at 846. The parties performed pursuant to those terms and conditions for a period of time. 

Siamis testified CCD made significant expenditures toward completing the Project. In fact, the 

total outlay appears to have exceeded the $2,100,000 that CCD committed to invest in the Project. 

(Ex. 1 § A(3)). The City does not dispute that CCD made at least a $2,100,000 investment. Indeed, 

the City provided installments of the forgivable loan in issue totaling $450,000, presumably 

because of CCD successfully achieving at least some of the spending benchmarks described in the 

Development Agreement. (Id. § B(6)).  

 However, CCD’s performance of the contracts at issue was not limited to making 

expenditures of $2,100,000 on the Project. CCD agreed “to renovate the Project not later than 

December 31, 2015 and to use best efforts to promote the highest and best use of the Project 

throughout the term of this agreement.” (Ex. 1 § A(2)). This deadline was later extended to March 

31, 2016. (Ex. 2 § 1). As Siamis admitted, CCD understood that completing the renovation might 

require expenditures in excess of $2,100,000. To CCD’s credit, it appears to have spent in excess 

of $2,100,000 trying to complete the Project. However, despite those expenditures, CCD failed to 

complete the renovation contemplated by the Project by December 31, 2015, March 31, 2016, or 

even by September 29, 2020, when trial commenced. As a result, CCD failed to perform all the 

terms and conditions required under the Development Agreement and Extension Agreement and 
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breached those contracts. 

 Moreover, the City attempted to exercise its right to remedy CCD’s breach by demanding 

repayment of the entire forgivable loan. CCD agreed to these remedies in the Extension 

Agreement: 

3. Remedies. Failure to comply with the provisions of Section 2 hereof 
will give the City the right to do any or all of the following remedies with respect 
to the Agreement: (1) denial of loan forgiveness; (2) cessation of remaining 
forgivable loan disbursements; and/or (3) acceleration of loan repayment. The 
rights enumerated in the preceding sentence are not exclusive of the City’s right to 
pursue any and all breach of contract remedies available at law and in equity. 

(Ex. 2 § 3). The amount owed by CCD and its refusal to pay the same is an additional breach and 

establishes the City’s damages in this case. 

 Siamis and another witness called by CCD, Marcia Correll, a former CSB loan officer who 

handled the CCD loan, both testified regarding CCD’s attempted performance both prior to and 

after the March 31, 2016, deadline. CCD’s witnesses attempted to explain how CCD successfully 

performed under the contracts, but their testimony was premised in part on a creative, but 

ineffective, reading of the Development Agreement and Extension Agreement.  

 For example, Siamis in particular was led by CCD’s counsel through a lengthy examination 

regarding CCD’s “best efforts” to perform under the agreements under the supposition that CCD 

exerting its best efforts was all that was required, particularly under the Extension Agreement. 

While not specifically articulated by CCD, this assertion is based on a reading of the following 

language of Extension Agreement: 

2. Project. The Company agrees to use its best efforts to fulfill its 
obligations under the Agreement and to complete the Project by the Extension Date. 
Furthermore, the Company will affirmatively demonstrate completion to the 
satisfaction of the City by the Extension Date. 

(Ex. 2 § 2). CCD’s focus on this language appears to be premised on the contention “best efforts” 

modifies both “to fulfill its obligations under the Agreement” and “to complete the Project by the 
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Extension Date.” In other words, as long as CCD used its “best efforts,” it was immaterial if the 

Project was completed by the Extension Date.  

 CCD essentially invites the Court’s to launch into a lengthy discussion of the rules of 

contract construction or interpretation and the legal principles applicable if a contract is 

ambiguous. See Cairns v. Grinnell Mut. Reinsurance Co., 398 N.W.2d 821, 824 (Iowa 1987) 

(quoting Fraternal Order of Eagles v. Illinois Casualty Co., 364 N.W.2d 218, 221 (Iowa 1985)) 

(“Ambiguity exists if, ‘after the application of pertinent rules of interpretation to the face of the 

instrument, a genuine uncertainty results as to which one of two or more meanings is the proper 

one.’”). However, it is unnecessary for the Court to accept this invitation.  

 It is undisputed that the Extension Agreement was entered into to extend the deadline for 

the completion of the Project as originally stated in the Development Agreement. This is described 

plainly in the opening paragraphs of the Extension Agreement. (Ex. 2, p. 1 (“WHEREAS, the 

Company has [provided] assurances that due progress is being made toward the completion of the 

Project . . . .” (Emphasis added.)). The Development Agreement had obligated CCD “to renovate 

the Project not later than December 31, 2015 and to use best efforts to promote the highest and 

best use of the Project throughout the term of this agreement.” (Ex. 1 § A(2)). The Extension 

Agreement tracks this language, even though the order of the obligations is switched around. (See 

Ex. 2 § 2). Additionally, CCD’s attempted reading ignores the second sentence of section 2 of the 

Extension Agreement, which states: 

Furthermore, the Company will affirmatively demonstrate completion to the 
satisfaction of the City by the Extension Date. 

(Id.). It strains credulity to argue CCD’s obligation under the Extension Agreement was merely to 

exercise undefined “best efforts” but not to complete the Project “by the Extension Date.” (Id.).  

 Not surprisingly, Siamis admitted “best efforts” under the agreements meant nothing less 
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than “full” performance of CCD’s obligations, including completion of the Project by March 31, 

2016. Moreover, both of CCD’s witnesses admitted that it was CCD’s understanding, as well as 

CSB’s understanding, that the Project had a date certain for completion rather than for a mere 

exercise of CCD’s best efforts.1 Even if the Extension Agreement was ambiguous, which the Court 

concludes it was not, the extrinsic evidence of the contract’s meaning is overwhelming. See Hartig 

Drug Co. v. Hartig, 602 N.W.2d 794, 797 (Iowa 1999) (“If the contract is ambiguous and 

uncertain, extrinsic evidence can be considered to help determine the intent.”); see also Oberbillig 

v. West Grand Towers Condo. Ass'n, 807 N.W.2d 143, 152 (Iowa 2011) (“We can look to the 

conduct of the parties as placing a practical construction on the meaning of a term.”). CCD was 

clearly obligated “to complete the Project by the Extension Date,” March 31, 2016. As already 

found, and as admitted during cross-examination by Siamis, it failed to do so. As a result, CCD 

was in breach. (Id.). 

 CCD’s witnesses also provided testimony relating to events that occurred prior to March 

31, 2016, but this was focused on what went wrong for CCD, including what may have been faulty 

due diligence prior to purchasing the Owen Block Building and undertaking the Project. As Siamis 

admitted, CCD was permitted to do whatever due diligence it chose before it even approached the 

City regarding financial assistance. Moreover, the City was not involved in the due diligence. If 

                                                 
1 In relation to CSB, Siamis also testified regarding an Assignment of Payments/Forgivable 
Loan Proceeds Under Development Agreement, which was admitted at trial as Exhibit F-1 subject 
to objections to the accuracy of the entire exhibit. However, the relevance of Exhibit F-1 was never 
explained by CCD and is not apparent to the Court. There is no dispute that the Development 
Agreement provided “the City hereby gives its permission that the Company’s rights to receive 
the economic development tax increment payments hereunder may be assigned by the Company 
to a lender, as security, without further action on the part of the City.” (Ex. 1 § C(1)). In this 
respect, it seems an assignment was permissible and the City did not argue otherwise. As admitted 
by Siamis, however, under the assignment CSB “assume[d] no liability, responsibility, duty, etc., 
in connection with [CCD’s] obligations to the [City] under” the Development Agreement except 
as provided in the assignment, and no relevant exclusion was identified. (Ex. F-1). 
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CCD’s due diligence led it to purchase the Owen Block Building and pursue the Project, but it 

turned out that this was not a profitable enterprise, the only party to blame is CCD. 

 Finally, CCD also asserted that the City failed to pay one potential loan installment of 

$100,000, and claims that this either was a breach of the Development Agreement or somehow 

caused CCD’s inability to perform. On the latter point, Siamis admitted CCD had no difficulty 

expending amounts well in excess of $2,100,000 toward completion of the Project. While CCD 

may have assumed it would receive the final $100,000 installment when it did its due diligence, it 

hardly can be said to have been material when CCD spent well in excess of $2,100,000 and still 

did not complete the Project by March 31, 2016.  

 More critically, however, it is clear that the City was under no obligation to pay the 

remaining installment pursuant to the Development Agreement, which provided, 

The Company hereby acknowledges that failure to comply with the requirements 
of this Section A [setting forth the Company’s obligations under the agreement], 
will result in the City having the right to withhold Payments under Section B of this 
Agreement at its sole discretion, until such time as the Company has demonstrated, 
to the satisfaction of the City, that it has cured such non-compliance. 

(Id. at § A(10)). Moreover, pursuant to the Extension Agreement, the City was permitted to cease 

remaining loan disbursement and deny loan forgiveness. (Ex. 2 § 3). Notably, Siamis admitted that 

CCD understood the installment could be withheld and not paid by the City. Even if the City had 

an obligation to pay a final installment, it would have been excused from doing so under the 

circumstances. The Court concludes the fact one $100,000 installment was not made is immaterial 

in this case and does not constitute a breach of contract by the City.  

 It appears that CCD’s evidence regarding its attempt to complete the Project before and 

after March 31, 2016, was aimed at excusing CCD’s lack of performance or convincing the Court 

to award CCD for its good-faith efforts after March 31, 2016. While the Court has no doubt that 

CCD attempted to perform, it simply was not successful. As to the City’s breach of contract claim, 
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actions after March 31, 2016, are not relevant. See Vicorp Restaurants, Inc. v. Bader, 590 N.W.2d 

518, 524–25 (Iowa 1999); see also Conrad Bros. v. John Deere Ins. Co., 640 N.W.2d 231, 241 

(Iowa 2001) (“[T]o further comply with the contract requirements where the other party has 

repudiated the contract would be a useless act, and the law does not require the doing of a useless 

act.” (citing 13 Williston § 39:37, at 666–67 and Restatement (Second) of Contracts § 255)). 

Indeed, it seems CCD’s actions after March 31, 2016, have no relevance to the claims in this suit 

unless that relevance is derived in relation to CCD’s counterclaim. 

 B. CCD’s Counterclaim 

 The precise bases for CCD’s counterclaim are a bit difficult to detect. In its Trial Brief, 

CCD claimed, “that it met all of the conditions for forgiveness as to each of the four loan 

installments.”2 (CCD’s Trial Brief, at 1). According to CCD, “that constitutes a material breach 

by the city precluding its recovery. This is the first aspect of Capital’s counterclaim for breach—

that the contract required the $450,000 installment loans at issue to be completely forgiven.” (Id.). 

However, it seems CCD is conflating the concept of an affirmative defense of failure to perform 

that might preclude the City’s recovery with an affirmative counterclaim for breach of contract. 

This may be a distinction without a difference here because CCD would have the burden to prove 

                                                 
2 In its Trial Brief, CCD’s full argument was “that it met all of the conditions for forgiveness 
as to each of the four loan installments (and certainly met the conditions for installment 
issuance)—and to the extent any such condition was not met (which would have had to been a tax 
assessment condition set forth in the agreement)—that assessment amount was changed not by 
Capital but by an assignee or successor of Capital (as permitted—indeed, contemplated by the 
agreement) and in that assignee’s working in conjunction with the city (and against the 
agreement’s terms) to so change the assessment.” (CCD’s Trial Brief, at 1). However, there was 
no “tax assessment condition” related to “installment issuance.” (See Ex. 1 § B(6)(a)). Moreover, 
CCD offered no admissible evidence regarding the activities of an assignee or successor regarding 
any “change [in] the assessment.” For both reasons, the Court disregards this argument beyond the 
bare allegation CCD “met all of the conditions for forgiveness as to each of the four loan 
installments.” 
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its theory under either paradigm and it failed to carry that burden. 

 The “conditions for forgiveness” in issue were set forth in the Development Agreement: 

All outstanding and un-forgiven principal of the Forgivable Loan will be due and 
owing at maturity on July 1, 2022. Principal of the Forgivable Loan will be forgiven 
by the City incrementally based upon the Company’s performance as follows: 

1) Upon the satisfactory completion of the renovation of the building 
and issuance of Certificate of Occupancy - $ 100,000. 

2)  Upon the City’s full receipt of Incremental Property Tax Revenues 
relative to the Minimum Valuation in its 2017-2018 fiscal year - $100,000. 

3)  Upon the City’s full receipt of Incremental Property Tax Revenues 
relative to the Minimum Valuation in its 2018-2019 fiscal year - $100,000. 

4)  Upon the City’s full receipt of Incremental Property Tax Revenues 
relative to the Minimum Valuation in its 2019-2020 fiscal year - $100,000. 

5)  Upon the City’s full receipt of Incremental Property Tax Revenues 
relative to the Minimum Valuation in its 2020-2021 fiscal year - $100.000. 

6)  Upon the City’s full receipt of Incremental Property Tax Revenues 
relative to the Minimum Valuation in its 2021-2022 fiscal year-$50,000. 

Upon the occurrence of any event of forgiveness of the Forgivable Loan, as 
described herein, the City will send written confirmation to the Company 
evidencing the date and amount of such forgiveness. 

(Id. at § B(6)(a)). As previously discussed, CCD was issued a certificate of occupancy for a portion 

of the building, but not the entirety. In any event, CCD never achieved “the satisfactory completion 

of the renovation of the building.” (Id.). Accordingly, the first condition was never satisfied.  

 There was reference at trial to the City receiving some property tax revenues in one fiscal 

year, but CCD did not establish the City obtained the “full receipt of Incremental Property Tax 

Revenues relative to the Minimum Valuation”3 of the property in any fiscal year, and there was 

                                                 
3 Siamis testified regarding an eventual reduction of the assessed value of the property that 
occurred after CSB foreclosed and became the owner of the property. The relevance of this 
testimony is unclear. CCD had agreed to complete the Project by March 31, 2016 and failed to do 
so. A post-breach reduction in the assessed value has no relevance in this case. See Vicorp 
Restaurants, Inc., 590 N.W.2d at 524–25.  
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no evidence “the City [sent] written confirmation to [CCD] evidencing the date and amount of 

such forgiveness.” (Id.). Moreover, the Project was not completed by March 31, 2016, and CCD 

was in breach. Pursuant to the Extension Agreement, the City was permitted to deny loan 

forgiveness. (Ex. 2 § 3). In sum, CCD failed to show “that it met all of the conditions for 

forgiveness as to each of the four loan installments,” and thus this claim is rejected as either a basis 

to deny the City’s recovery or proof of an alleged breach by the City. (CCD’s Trial Brief, at 1). 

 In its Trial Brief, CCD goes on to argue, “[t]he second aspect of Capital’s claim for breach 

is the city, and contrary to the terms of the agreement, failed to issue the fifth and final forgivable 

installment loan to Capital in the amount of $100,000 . . . .” (CCD’s Trial Brief at 1–2). This claim 

was already discussed and rejected.  

 Finally, the third aspect of Capital’s claim for breach is apparently that the City’s “breach 

foreseeably resulted in Capital’s losing a second phase of historic tax credits that otherwise would 

have issued to or on Capital’s behalf—and those credits would have been worth some $1.8 million 

(at that’s at the minimum; the actual amount likely would have been as high as $2.2 

million).”(CCD’s Trial Brief at 2). This claim fails due to the combination of the factors dooming 

CCD’s first and second assertions. Not only did CCD fail to offer evidence to support a factual 

basis for this claim or the amount in issue, the evidence established that there was no breach by 

the City at any point. To the extent there were issues experienced by CCD surrounding the historic 

preservation tax credit award, they arose separate from the City, were based on CCD’s own 

conduct, or occurred after March 31, 2016, by which time CCD was already in breach of its 

agreements with the City. 

 In sum, CCD failed to prove its counterclaim, just as it failed to prove any defense against 

the City’s breach of contract claim. 
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 II. UNJUST ENRICHMENT 

 The City also claims CCD was unjustly enriched under the circumstances. To establish a 

claim of unjust enrichment, the following must be established: (1) the City has conferred a benefit 

upon CCD to its own detriment; (2) CCD has an appreciation of receiving the benefit; (3) CCD 

accepted and retains the benefit under circumstances making it inequitable for there to be no return 

payment for its value; and (4) there is no at-law remedy that can appropriately address the claim. 

State ex rel. Palmer v. Unisys Corp., 637 N.W.2d 142, 154–55 (Iowa 2001) (citing Credit Bureau 

Enters., Inc. v. Pelo, 608 N.W.2d 20, 25 (Iowa 2000); West Branch State Bank v. Gates, 477 

N.W.2d 848, 851–52 (Iowa 1991)).  

 The Court agrees that each of these elements are established under the facts of this case as 

already set forth. The City provided a benefit to CCD in the form of money paid in the total amount 

of $450,000. The benefit the City provided enriched CCD at the City’s expense. Unfortunately, 

CCD squandered this benefit when it failed to complete the Project, CSB later foreclosed, and 

CCD did not ultimately complete the renovation and secure a historic preservation tax credit 

award. However, CCD squandering these opportunities is not the fault of the City. CCD has failed 

to pay or refund the City the money it paid to CCD. It would be unjust to allow CCD to retain the 

benefit of that money. For these reasons, the City has also proved its unjust enrichment claim.  

DECREE 

 Based on the evidence, the City is entitled to a judgment in is favor to recover the entire 

amount loaned under the Development Agreement (Ex. 1) and Extension Agreement (Ex. 2) to 

CCD and not repaid, namely $450,000. In addition, interest shall run on this amount from the date 

of breach of the Extension Agreement—March 31, 2016—through the date payment is made at a 

rate of “five percent per annum, compounded, as provided in Iowa Code section 535.2.” Ehlers v. 
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Schimmelpfennig, 641 N.W.2d 814, 816 (Iowa 2002). The City is, of course, entitled to only one 

recovery of its damages under its alternative theories. 

 IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that judgment is 

entered in favor of Plaintiff City of Marion, Iowa and against Defendant Capital Commercial 

Division, LLC on the breach of contract claim and unjust enrichment claim alleged in the Petition 

in the amount of $450,000. 

 It is further ORDERED that Defendant Capital Commercial Division, LLC’s counterclaim 

for breach of contract is denied in its entirety. 

 It is further ORDERED that interest on the stated monetary judgment of $450,000 in favor 

of Plaintiff City of Marion, Iowa shall run from March 31, 2016 through the date payment at a rate 

of five percent per annum, compounded. 

 It is further ORDERED that the monetary judgment in favor of Plaintiff City of Marion, 

Iowa under each of the counts of its Petition is alternative, not cumulative, and therefore the City 

shall only be entitled to one recovery of its damages under the two counts on which Defendant 

Capital Commercial Division, LLC has been found liable in this case. 

 It is further ORDERED that costs are taxed to Defendant Capital Commercial Division, 

LLC and shall be assessed by the Clerk of Court pursuant to Iowa Code chapter 625 (2019). 

 IT IS SO ORDERED. 

 ______________________________________  
JUDGE, SIXTH JUDICIAL DISTRICT OF IOWA 
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